
A REPORT TO THE COUNCIL OF THE COUNTY OF BRUCE REGARDING AN INVESTIGATION OF AN ALLEGED CLOSED MEETING OF THE COUNCIL OF THE COUNTY OF BRUCE HELD ON JANUARY 25, 2012
A. THE COMPLAINT
Pursuant to Section 239.1 of the Municipal Act (“the Act”), Amberley Gavel Ltd. received a complaint relating to an alleged closed session meeting of the Council of the County of Bruce held on January 25, 2012. 
On that date a “Town Hall Meeting” took place at the Elmwood Community Centre to consider the roles of the Counties of Grey and Bruce in “Economic Development Service Delivery”. Approximately sixty participants were in attendance including six of the eight members of the Council of Bruce County. Attendance at the “Town Hall Meeting” was by invitation only to “stakeholders” including members of both Grey and Bruce County Councils and members of other municipal councils within the two counties. 
The complainant alleges that since a “quorum” of the council of Bruce County was in attendance and that since members of the public had not been invited, the meeting was effectively a closed meeting of the council contrary to the provisions of the Municipal Act.  To make this connection the complainant relies upon two reports from the Ombudsman of Ontario dated 2003 and 2010 and in particular the case of Southam  Inc. v Hamilton Wentworth (Regional Municipality) Economic Development Committee (1988)” which is referenced in the Ombudsman’s 2003 Report.
B. JURISDICTION
Local Authority Services (LAS) has been appointed to act as the closed meeting investigator for the County of Bruce pursuant to Section 239.2 of the Municipal Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake this investigation and report.  
Since this case principally involves an interpretation of the Southam case referred to above and some comments of the Ombudsman relating thereto and since the essential facts in this case are not in dispute,  telephone interviews were conducted in order to keep the costs of the investigation to a minimum.
On   May 3rd and 4th, 2012 the investigator for Amberley Gavel Ltd. conducted five telephone interviews with the complainant, staff and participants in the “Town Hall Meeting”.

C. LEGAL BACKGROUND
Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239.

HYPERLINK "http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_01m25_f.htm%20\\%20s239s1" (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

The role of an investigator of a complaint filed under Section 239.1 is fairly narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue.
D. FACTUAL BACKGROUND 
In 2009 the abutting Counties of Grey and Bruce, recognizing that there was some value in a regional approach to economic development, formed the “Grey Bruce Development Partnership” through a Memorandum of Understanding.  In 2010, in order to develop “a more formalized relationship between the two counties in respect to regional economic development” they went one step further and agreed to fund the “Grey Bruce Economic Development Plan”. The development of this plan was to be conducted under the auspices of a joint “steering committee” composed of four members of the council of the County of Grey, four members of the council of the County of Bruce, and three representatives from three different non-municipal business associations (the Saugeen Economic Development Corporation, the Bruce Community Futures Development Corporation and the Centre for Business and Economic Development).
In order to move the plan forward it was determined that outside assistance was required and accordingly in July, 2011 a comprehensive “Request for Proposals” was issued jointly by the two counties. The successful applicant was to assist the steering committee in developing an economic action plan and as part of the process the applicant was to consult with stakeholders in a discussion of the potential role of the two counties in economic development. The Request for Proposals listed a wide variety of stakeholders who were to be consulted including business associations, provincial organizations, the Saugeen Ojibway nation, Métis organizations and nineteen local municipalities. Approximately fifty interest groups were identified.
A partnership of Mathew Fischer & Associates and Aileen Murray Consulting (“the consultants”) was the successful applicant to the R.F.P. Notably, the Request for Proposal did not mandate a specific formula for consultation but the consultants in their proposal included a commitment that they would, inter alia, “conduct a roundtable workshop with all stakeholders…to reach an agreement on which of three recommended models is preferred for the delivery of economic development services in Grey Bruce”.
Consequently, in late December, 2011invitations were extended to approximately sixty stakeholders to attend a “Town Hall Meeting” scheduled between 9:30 A.M. and 3 P.M. on January 25th, 2012 to take place at the Elmwood Community Centre. The purpose of the “Town Hall Meeting” was to discuss and recommend a governance model for joint economic development between the two counties. The three options put forward by the consultants for a governance model were:

· to build on existing capacity
· independent county departments supporting a regional economic development

· a new regional economic  development corporation

The selected model would then go forward as a recommendation to the Grey Bruce Economic Development Steering Committee which in turn would make a recommendation, through council committees, to the two councils of Grey County and Bruce County.
The Town Hall Meeting took place, as scheduled, and was “facilitated” by an individual retained by the consultants. At the beginning of the meeting the participants were welcomed by the Chair and Vice-Chair of the Steering Committee (Arlene Wright from Grey County and David Inglis from Bruce County) but for the remainder of the day the sessions were entirely led by either the consultants or the facilitator.

As stated above, approximately sixty persons were invited to attend the meeting with entitlement to vote on the proposed options and forty two attended the meeting. As well, there were approximately nine non-voting staff members from the two counties and representatives from the consultants in attendance. Finally, one member of the general public appeared, and was allowed to provide input into the discussion but was not given a vote on the recommended model. Of the forty-two voting participants, six were members of the eight-member council of Bruce County and two were members of the eighteen-member council of Grey Council.  

The participants at the meeting narrowly (22-20) selected the “independent county model” form of economic development governance and after further “tweaking” from the consultants, this model was recommended to the joint county Steering Committee by the consultants on March 2, 2012. After a lengthy discussion and debate on the issue that included public input, the Steering Committee unanimously moved a motion that, inter alia, recommended this model to the two councils of the Counties of Grey and Bruce.  
In the County of Bruce the recommendation from the Steering Committee first had to go to the Agricultural, Tourism and Planning Committee before it proceeded to County Council. At this committee meeting on April 19th the recommendation was essentially deferred until November of this year for further investigation by staff. The motion of deferral was approved by the County Council on May 3rd.  Accordingly, no final decision has been made on an economic development governance model.

E.THE ISSUE
The complainant alleges that the “Town Hall Meeting” held on January 25th was in law a meeting of the council of Bruce County. He further alleges that since there was no public notice of the meeting and members of the public were not invited to attend, the meeting was a “closed meeting” contrary to the provisions of the Municipal Act.  
The basis of his allegations is the undisputed fact that a quorum of the council of Bruce County was in attendance and that the meeting involved a discussion of an issue of “public policy” that ultimately would be required to be approved by the council for implementation.  To make the connection between the factual issue of a quorum being present and the legal issue of this being a council meeting the complainant relies upon 1) a summary of the Southam Inc. v. Hamilton Wentworth Economic Development Committee decision of the Ontario Court of Appeal decided in 1988(66 O.R. (2d) 213) contained in the 2003 Ombudsman of Ontario’s Annual Report and 2) comments relating to the definition of “meeting” contained in another report by the Ombudsman dated October, 2010. 
The complainant further notes the “similarity” between the fact that the Southam case involved a “work shop” meeting of the Economic Development Committee of the Region of Hamilton Wentworth and the present case involved a “Town Hall” meeting with an economic development focus.
Amberley Gavel Ltd. has read the entire Southam decision as well as the two reports of the Ombudsman referred to above.  
In the Hamilton-Wentworth case the Economic Development Committee of the Regional Municipality decided to hold an in camera meeting with only members of the Committee and staff in attendance to review past and future objectives for the committee.  The meeting was held at a regularly scheduled time. When a member of the media sought admission to the meeting he was refused admission. The Court of Appeal in a 2-1 decision held that the meeting should have been an open meeting to which members of the public and the media were entitled to attend. The issue being discussed by the committee did not, opined the court, qualify as an exemption under the closed meeting provisions in the Municipal Act.
Although Amberley Gavel Ltd. understands how a facile reading of the Southam decision and the comments made by the Ombudsman in his October, 2010 report would raise the issue contained in the complaint filed, Amberley Gavel Ltd. does not agree that the January 25th “Town Hall” meeting was, in law, a meeting of the council of the County of Bruce .
Firstly, the following facts are relevant to distinguish the Hamilton-Wentworth case from the fact situation in the present case.

 The Hamilton-Wentworth case involved:
· a Committee of council as defined under the Municipal Act

· a meeting that was a regularly scheduled meeting of the Committee

· a meeting that was specifically decided by the Committee to be held in closed session

· a meeting attended only by members of the Committee and staff

Contrast that situation with the present case in which:
· the  consultants retained by the joint Grey County/Bruce County Steering Committee 1) conceived of the idea of the “Town Hall” meeting 2) prepared the agenda for the meeting 3) prepared the “stakeholder” guest list 4) developed the decision-making process used at the meeting and 5) controlled the procedure and process at the meeting 

· the “uninvited” member of the public who did attend was not refused admission and was gratuitously permitted to participate in the meeting
· members of the public were invited to attend and make representations on the very same economic development governance issue at two subsequent meetings - the Grey/Bruce Economic Development Steering Committee meeting held on March 2nd and the Agricultural, Tourism and Planning Committee held on April 19th 

Although there is no doubt that the January 25th “Town Hall” meeting involved a discussion of a public policy issue and that a quorum of the county council was in attendance (along with in excess of fifty other “stakeholders”) Amberley Gavel Ltd. does not accept that the Town Hall meeting was a meeting of the county council as defined under the Municipal Act nor the type of meeting contemplated by the legislators in drafting and putting into law the closed meeting provisions as set out in the Act.

The intent of the closed session provisions in the Municipal Act is not, to paraphrase an expression made famous by Madam Chief Justice McLachlan, to place members of council in “a straitjacket of process”. Rather the intent is to ensure that members of council carry on their decision-making function in a transparent and open fashion with ample opportunity for members of the public to participate in the process.

Further, the meeting was only one step in a very lengthy decision-making process. Members of both the Grey County and Bruce County public have had opportunity for input during other steps in the process and will continue to have the opportunity to have input at future steps in the process.
F. SUMMARY 
1) The “Town Hall” meeting held on January 25th, 2012 was not a meeting of the Council of the County of Bruce and consequently the closed meeting provisions in the Municipal Act did not apply to that meeting.

2) Members of the public in the County have had the opportunity to participate in the decision-making process on the economic development governance issue. In accordance with the policy of open and transparent government Amberley Gavel Ltd. encourages the County to continue to involve the public in the decision-making process.

Finally, Amberley Gavel Ltd. would like to thank the members of council and staff for their co-operation in this investigation. As well, Amberley Gavel Ltd. would also like to thank the complainant for his cooperation. Although Amberley Gavel Ltd ultimately did not agree with the complainant’s position, it acknowledges that he raised an interesting point for public discussion.

AMBERLEY GAVEL LTD.

July 2012

Per: __________________________________          
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