REPORT TO 
THE COUNCIL OF THE TOWNSHIP OF EAST LUTHER GRAND VALLEY 
REGARDING THE INVESTIGATION OF THE CLOSED COUNCIL MEETING 
HELD ON FEBRUARY 12 2008

Complaint
The Township of East Luther Grand Valley (“Township”) received a complaint on February 22, 2008 in regard to an in-camera or closed portion of a Regular Council meeting held on February 12, 2008.  The complainant requested an investigation into the validity of the in-camera session.

This request was sent to the offices of Amberley Gavel Ltd. for investigation.

Jurisdiction

The Township of East Luther Grand Valley appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001, as amended by Bill 130 (“Municipal Act”). LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of The Township of East Luther Grand Valley. 
Background

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public. This requirement is one of the elements of transparent local government. The section does set forth exceptions to this open meeting rule. It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.
Section 239 reads in part as follows.

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Other criteria

(3)  A meeting shall be closed to the public if the subject matter relates to the consideration of a request under the Municipal Freedom of Information and Protection of Privacy Act if the council, board, commission or other body is the head of an institution for the purposes of that Act. 2001, c. 25, s. 239 (3).

Educational or training sessions

(3.1)  A meeting of a council or local board or of a committee of either of them may be closed to the public if the following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the business or decision-making of the council, local board or committee. 2006, c. 32, Sched. A, s. 103 (1).

Section 239 also requires that before a council, local board or committee moves into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

It is well accepted that no matter or item other than the matter(s) expressly referred to in the resolution passed in the open public meeting may be discussed or otherwise dealt with at the closed meeting.
Subsections 239 (5) & (6) also limit the actions that may be taken by the council, local board or committee at the closed session. Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner. It provides as follows.
Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6).

Investigation
On April 3 and 4, 2008 the Township and the complainant were notified that an investigation would be talking place into the complaint received concerning the in-camera session held on February 12, 2008.

During the course of the investigation the Township CAO-Clerk, the Township Planner, the Mayor of the Township and the complainant were interviewed.  Documents from the Township, including agendas, minutes, notes, letter from the Township solicitor, municipal and procedural by-laws and applicable legislation were received and reviewed.

Facts and Evidence
The meeting of Council on February 12, 2008 was a regular meeting of Council. The minutes of the meeting indicate that the meeting began at 6:00 pm.  The time of adjournment is not indicated in the minutes however the C.A.O./Clerk indicated the meeting ended at 10:30pm. Item “G” on the agenda is headed “Planning Matters”. It was at this point in the agenda that Council agreed to move into closed session.

A motion to move into the closed meeting was introduced, moved and seconded. It read as follows.

“CLOSED MEETING

#2008-02-06

MOVED BY SOLOMAN

SECONDED BY INCE

BE IT RESOLVED THAT Council proceed in closed session in order to address a matter pertaining to litigation or potential litigation, including matters before administrative tribunal, affecting the local board.”

There is no time indicated in the resolution, in the minutes of the Regular Meeting of Council nor in the minutes of the closed meeting. There is nothing that indicates the time at which the closed meeting began and finished. What is clear is that the closed meeting was held at some time during the regular meeting. The minutes indicate that the items on the agenda following Item “G” were dealt with subsequent to the closed meeting.
The resolution makes reference to “local board” when it should have read “Council”. This does not have an effect on the motion however. It was clear to those present and to anyone reading the minutes that the closed meeting was being held by Council and not a local board.

The in-camera session was in the council chambers of the municipality, with the doors closed to the general public. It was attended by Mayor J. Oosterhof Deputy Mayor J. Ince, Councillors R. Taylor, S. Soloman, B. Bus, the C.A.O/Clerk, Town Planner and the Road Superintendent.

Minutes of the closed meeting were prepared by the C.A.O./Clerk. The minutes are clear that what transpired at the closed meeting included the presentation of a written legal opinion from the Township lawyer. This legal opinion was presented to Council by the Township’s planner. It was provided to give members of Council advice with respect to a matter before the Ontario Municipal Board and potentially before the Board. It was intended to allow Council to develop a strategy with respect to the potential board hearing. 

There was information provided to Council in the legal opinion with respect to other litigation in which the Township was not a party but which may impact the Township. The recollection of those present at the meeting confirm the events at the closed meeting.
At the closed meeting staff was instructed to bring in a planning report prior to the third reading of the by-law. The minutes of the closed meeting read in part, “Council decided the by-law be a full presentation made to the applicants in the regular meeting”. 
While the wording in the minutes leaves much to be desired, it is apparent that Council directed staff to have the matter placed before Council at an open meeting for consideration. There was no evidence that Council reached any decision but rather directed staff to present the necessary by-law and report to an open meeting of Council. In open Council, the by-law was given two readings on February 12, 2008. The planning report was presented at the next open meeting of Council on March 11, 2008. The by-law was not given third reading. A new by-law was enacted on March 25, 2008. All decisions on the subject matter were made in open session.
There was a procedural resolution passed at the closed meeting that read, “BE IT RESOLVED THAT Council rise and report”. In the minutes of the public meeting there is no indication that there was a report of the closed meeting proceedings. It would have been appropriate for the Head of Council as Chair to report publicly that no action was taken other than to direct staff.
There was a reference in the agenda for the February 12, 2008 Regular Meeting of Council under “Item O” that read “In-Camera- re: acquisition of land”. All of those interviewed indicated that there was not a second closed session nor was there any discussion of land acquisition at the in-camera session held on February 12th.
Findings
The closed meeting about which the complaint was made was held as part of the Regular Meeting of Council of the Township on February 12, 2008. Notice of the meeting is provided for on the Township’s website, which states, “Regular Meetings of Council are held on the second Tuesday of each month at 6:00 p.m. at the Municipal office in Council Chambers and the Fourth Tuesday of each month at 9:30 a.m. at the Municipal office in Council Chambers.
The times shown on the Township website are not the same as the times set out in section 3.2 of the Township’s Procedure By-law 2002-24. The by-law provides that Regular meetings of Council be held on the second Tuesday of each month commencing at 9:00 am and the fourth Tuesday of each month, if required, commencing at 7:00 pm.

Council may move from an open meeting to a closed session for any item on the published agenda if it meets one of the closed meeting criteria. That is what happened in this circumstance. Council determined that it should move into closed session with respect to a planning matter in order to receive legal advice on a matter that was subject to litigation or potential litigation.
The resolution to move into the closed meeting was properly passed even though it made reference to “local board. Such a resolution is intended to provide transparency to the process. It tells the public that there is to be a closed meeting and also the general nature of the matter to be deliberated. That was done in this instance. 

After examining all the available evidence, the in-camera session of the Township of East Luther Grand Valley held on February 12, 2008 was for the purpose of receiving legal advice with respect to a litigious or potentially litigious matter.  
The person requesting the investigation indicated in correspondence dated February 22, 2008 that, “I was informed that there was a “legal opinion” being discussed with regards to the potential by-law #2008-07 in camera. I feel that the content went beyond that and included discussions as well as dealt with a matter in a way that materially advanced the business or decision-making of council…”

As indicated earlier, subsection 239 (2) sets out exceptions to the requirement that all meetings of council, local boards and committees be open to the public. It lists seven different subject matters for which a meeting may be closed in whole or in part. Item (g) provides that a meeting be closed for “litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board”.

When a council, local board or committee meets in closed session for one of the seven items in subsection 239 (2), it is entitled to advance the business the business or decision making. For example, if council were meeting in closed session on a real estate acquisition, it could direct staff to negotiate a price to acquire a property. That is advancing the business.

Subsection (3.1) was added to the Municipal Act, 2001 by Bill 130 and the amendment came into effect on January 1, 2007. That subsection is quoted earlier in this Report. Unlike the requirements of subsection (2), if council, a local board or a committee meets in closed session for the reasons set out in subsection (3.1), that is for educating and training members, no member may advance the business or decision making. If a council meets in closed session for a reason found in subsection (2), as it did in this instance, then there is an expectation that the business of the municipality may be advanced.

After reviewing all of the documentation and interviewing persons in attendance at the closed meeting, it can be concluded that no other business was conducted. Further, the substance of the matter that was the subject of the legal advice was fully deliberated by Council at public meetings. All matters discussed in-camera were discussed in open Council other than the legal matters referred to previously.

Conclusion
Based on the evidence and the interviews, it is the conclusion that the closed Council meeting held on February 12, 2008 was properly called and that notice was given in accordance with the Municipal Act. Also, the matter deliberated at the closed meeting fell within one of the exceptions in section 239 for which a closed meeting may be held.

Recommendations

While the closed meeting held by the Council of the Township on February 12, 2008, met the requirements of section 239 of the Municipal Act, there are several recommendations which, if implemented, would clarify the Township’s procedures.
1. Minutes

The closed meeting minutes contained the names of those present and a summary of the proceedings but did not have any indication as to when the closed meeting began and ended. It is important to state meeting time it is one aspect of being transparent and accountable.

It is recommended that minutes of all meetings, open or closed, state specifically the meeting times. 

2. Directing Staff

As indicated above, subsection 239 (6) authorizes votes to be taken at closed meetings for a limited number of matters, one of which is “for giving directions or instructions to officers, employees or agents of the municipality”. 
The minutes of the closed meeting indicate that staff was directed, however the direction was not included in a resolution. Using a resolution in this situation would provide greater certainty to all those affected by the direction and is in compliance with the Act.
It is recommended that any direction to staff or an agent at a closed meeting be included in a resolution, duly moved and seconded, and passed by a majority of members present.

3. Procedure By-law – Section 5.2

The order of business for meetings of Council are set out in section 5.2 of the Township’s Procedure By-law 2002-24. Items 13, 14 and 15 refer to “Legal Matters, Property Matters and Personnel Matters” and are shown as being in camera items. This list is not consistent with section 239 of the Municipal Act. By having an outdated and inaccurate list, the Township is leaving an incorrect impression with members of Council and the public as to the reasons for which Council or a committee may meet in camera.
It is recommended that section 5.2 of By-law 2002-24 be rewritten to reflect the current legislation.

4. Procedure By-law – Section 4.20

Section 4.20 lists the subject matters for which a closed meeting may be held. The list is out of date. There is always a risk when a municipality parrots the legislation. When the provincial legislation changes, it is necessary to update the Procedure By-law.

Best practice in this instance is to not include the list in the by-law but rather reference the section of the Act. The Clerk should then provide members with a one page list of reasons for which a closed meeting may be held. This list should also be available to the public.
It is apparent that there are other deficiencies in the Township’s Procedure By-law. For this reason, Council may wish to undertake a full review of the 2002 by-law.

It is recommended that section 4.20 be amended to reflect the current legislative requirements.

5. Rise and Report

The one resolution passed at the closed meeting was to rise and report. There is no indication that this was done once Council reconvened in public session. Best practice in this situation would be for the chair of the closed meeting to report to the public meeting. In this instance the report would be that a closed meeting was held, one matter was dealt with and direction was given to staff.
It is recommended that Council or a committee always rise and report publicly after the completion of the closed meeting. This should be recorded in the minutes of the public meeting.
6. Preparing Resolutions and Minutes

The wording in both the resolution to move into the closed meeting and a portion of the minutes of the closed meeting was not well done.
It is recommended that greater care be taken in preparation of the resolutions, by-laws, minutes and other documents affecting meetings of Council.

7. Notice of Regular Meetings of Council
The times of the regular meetings of Council as shown on the Township’s website are different than those found in the Township’s Procedure By-law 2002-24. It is apparent that the public knew of the Council meeting and were in attendance. The Municipal Act, 2001 requires that notice of meetings, including time and location, be set out in the Procedure By-law. 

It is recommended that Council undertake a review of Procedure By-law 2002-24 in order to ensure that Council is transparent and it is in compliance with Provincial Legislation. 
Public Report

We received full co-operation from the Mayor and staff of the Township and we thank them.
This report is forwarded to the Council of the Township of East Luther Grand Valley. The Municipal Act provides that this report be made public. It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

April 22, 2008
Closed Meeting Investigator
AMBERLEY GAVEL LTD.
____________________
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