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REPORT TO 

THE CORPORATION OF THE TOWN OF HANOVER
REGARDING THE INVESTIGATION OF THE CLOSED MEETING 

OF HANOVER COUNCIL HELD ON JANUARY 21, 2008
I. Complaint

The Clerk of the Corporation of the Town of Hanover (“Town”) received a complaint on January 4, 2010 about an in-camera (“closed”) meeting held by Hanover Council (“Council”) on January 21, 2008.  The complainant requested an investigation into whether the Council breached the provisions of the Municipal Act, 2001
 and its own procedure bylaw in that (1) a report was considered at the closed meeting that was not on the confidential closed meeting agenda and (2) the Clerk was not present at the closed meeting to record the minutes of the meeting.
This request was sent to the offices of Amberley Gavel Ltd. for investigation.

II. Jurisdiction

The Town appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Town.

III. Background

(a)
The Municipal Act and Closed Meetings

Section 238(2) of the Municipal Act provides that every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings.

Section 239 of the Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  
The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

(b)
Investigations under the Municipal Act
Section 239.1 of the Act provides that a person may request that an investigation be undertaken on whether a municipality or local board has complied with section 239 or a procedure by-law under subsection 238 (2) in respect of a meeting or part of a meeting that was closed to the public.

(c)
Appointing a Clerk under the Municipal Act

Section 228(1) of the Act requires the municipality to appoint a clerk, inter alia, to record, without note or comment, all resolutions, decisions and other proceedings of the council.  The municipality may also appoint deputy clerks (section 228(2)) . In addition the clerk, or a deputy clerk, may delegate his or her powers in writing to another person who is not a council member (section 228(4)), to exercise the clerk’s powers and duties under the Act.
IV. Investigation

The Complainant, the Mayor, and the Town CAO/Clerk were interviewed during the course of the investigation.  In addition to the written complaint filed, the Complainant indicated that he believed that the CAO/Clerk had presented a report to Council on January 18, 2010 with respect to the complaint.  The Complainant asked Amberley Gavel to determine whether or not the Complainant was named in the CAO/Clerk’s report.

Such a determination is beyond the Investigator’s scope.
Documents provided by the Town and reviewed during the course of the investigation included Agendas and Minutes of Meetings of Council, the Procedure By-law, and applicable legislation.  
(a) Timing of the Complaint

The Municipal Act does not contain any limitations with respect to deadlines for filing complaints respecting closed meetings.  However, it is noted that the complaint under investigation was submitted almost two years after the closed meeting occurred.  
(b) The Town’s Procedure By-Law
In accordance with section 238 of the Municipal Act, the Town’s required Procedure By-law governs the calling, place and proceedings of meetings.  The Procedure By-law
 provides for closed sessions of Council or its Committees if the subject matter being considered falls within those matters set out in Section 239(2) or Section 239(3) of the Act.
  It should be noted that a municipal Procedure By-law cannot contradict or limit the closed meeting provisions of the Municipal Act and if it contains the same provisions it is for the convenience of the reader and it is important that it be kept current if the Municipal Act were to change.
The Procedure By-law also provides for introduction of motions without notice on affirmative vote of at least two thirds of Council members present and voting:

Any motion may be introduced without notice if the Council or Committee thereof, without debate, dispenses with notice on the affirmative vote of a least two thirds of the members present and voting.

However, a municipality is required to establish a notice policy where notice is required and adherence to it is key to transparency in local government proceedings. By-law 2583-07 of the Town of Hanover established this policy for the Town. 
The above cited provision in a procedure by-law cannot override the notice provision by-law, but could only modify provisions of the procedure by-law. However, the procedure by-law is also relied upon by the public in bringing transparency to a municipal council’s operations and waiving any of the by-law’s provisions could significantly decrease this transparency.  
In this case the provision was used as a procedural matter within the closed session and thus did not reduce public transparency.

The By-law also provides for public notice of Council meetings and we are satisfied such notice was given.
(c) Agenda for the Meeting of Council, January 21, 2008
The Agenda for the Meeting of Council of January 21, 2008 provided that it was anticipated that Council would go into closed session to:

“address a matter pertaining to a proposed or pending acquisition or disposition of land by the municipality or local board, and personal matters about an identifiable individual, including municipal or local board employees.”
No specific topics were noted. Municipalities are encouraged to do so when it does not prejudice either the corporate or an individual’s interest, but the Municipal Act only requires that the resolution cite the general nature of the matter to be considered. It is uncommon for specificity in either an agenda item anticipating a closed session, or in a resolution to go into closed session, regarding a personal matter about an identifiable individual.
The resolution passed by council in open session was identical to the wording above and recorded as resolution 32-08.
Agenda for the Closed Session of Council on January 21, 2008 
The Confidential Agenda for the Closed Session of Council, on January 21, 2008 circulated only to Councillors, listed only two items, one relating to a property matter and the other related to a personal matter about an identifiable individual.  The personal matter that is the subject of this complaint was not specifically listed on the agenda. Such agendas are not a legal requirement but helpful in assisting Councillors in preparation. The Municipal Act requires only the resolution authorizing the closed session. 
(d) Minutes of the Closed Meeting of Council on January 21, 2008
At the closed meeting, a motion was presented and seconded to amend the agenda “as discussed”.  The motion was adopted unanimously by the members in attendance at the closed session.  

The amendment was intended to substitute one personal matter about an identifiable individual with another. However, this amendment, if necessary at all, was procedural and allowable under the Municipal Act. Although it differed from the confidential agenda, it was not contradictory to the original public resolution as that motion passed in open session authorizing the closed session did not specify the details of the matter, nor was it required to do so.
The Minutes of the Closed Meeting and our investigation indicate that the members considered only two items, both of which were covered in the wording of the resolution authorizing the session.  

The then CAO/Clerk (“Clerk”) and the Treasurer/Deputy Clerk (“Deputy Clerk”) were not in attendance at the closed session.  The then Director of Parks and Recreation (“P&R Director”) was in attendance during the discussion on the personal matter ; both the P&R Director and the Director of Public Works were in attendance during the discussion of the property matter.  
The Minutes of the Closed Meeting, taken by the Parks and Recreation Director, were subsequently signed by the Mayor and the Deputy Clerk. 
(e) Minutes of the Meeting of Council on January 21, 2008

Following the closed session, Council reconvened in open session and considered and adopted the following recommendation with respect to the personal matter:

THAT Hanover Council approve the recommendations and actions as detailed in the Memorandum from Mayor Maskell dated January 21st, 2008.

A recorded vote was taken on the motion, with all members in attendance voting in the affirmative.

The Clerk and the Deputy Clerk were not in attendance at the end of the Council meeting.  Both the Clerk and the Deputy Clerk attended the Council meeting only up to the point that Council resolved to move into closed session. The minutes of the Council meeting after the closed session were taken by the then Parks and Recreation Director. 

The Minutes of the Council Meeting were subsequently signed by the Mayor and the Deputy Clerk.
V. ANALYSIS AND FINDINGS
(a) Adding the New Matter to the Closed Meeting Agenda
The Procedure By-law permits a new motion to be introduced at a meeting as long as two-thirds of the members present and voting adopt the motion.  That is what occurred at the closed meeting of Council on January 21, 2008. 
 The Mayor indicated to Council at the beginning of the closed session that she wished to substitute an item on the agenda previously circulated for the closed session related to a  personal matter about an identifiable individual with another .  A motion was moved and seconded and the item was substituted by unanimous vote.  The closed session then considered only  this substituted personal matter, not the previously mentioned one.

We have concluded that the matter was properly considered in closed session as the resolution to go into closed session authorized dealing with one personal matter and only one personal matter was dealt with.  
(b) The Absence of the Clerk or Deputy Clerk at the Closed Session of Council and, following the Closed Session, at the conclusion of the Open Session of Council
The Municipal Act stipulates that the clerk or deputy clerk, if a deputy clerk is appointed by the municipality, must record the resolutions, decisions, and other proceedings of council.  The clerk, or a deputy, can delegate such powers and duties, in writing.  
In the particular matter at issue, the Mayor indicated to the Investigator that she did not believe it was in the best interests of the Clerk or the Deputy Clerk to be in attendance during the closed session.  As a result, she requested that they excuse themselves and that the P&R Director remain during the closed session to record the proceedings. This is what occurred. However, the P&R Director had not been appointed as a deputy clerk and authority had not been conferred by the Clerk, or the Deputy, in writing, upon the P&R Director to perform the Clerk’s duties.  

Had they been asked and declined, Council, by by-law, could have temporarily appointed the P&R Director as the deputy clerk for the closed meeting and the balance of the open Council meeting.  
The failure to appoint the P&R Director as the deputy clerk for the limited purpose of recording the minutes of the closed meeting, and the balance of the open Council session, is a breach of section 238(2) of the Municipal Act.  However, the failure to do so is a procedural irregularity and would likely not render the meeting, or the proceedings of the meeting, invalid.

(c) Appropriate Signatories to the Minutes
The Deputy Clerk was not in attendance at the closed session or, following the closed session, at the conclusion of the open session of Council.  However, the Deputy Clerk signed the Minutes for both the closed session and the full open session of Council.

The purpose of signing the minutes of meetings of council is to certify by signature that the resolutions, decisions, and proceedings reported therein occurred as written.   Since the Deputy Clerk was not at the closed session or at the open session of Council following the closed session, it was not  appropriate that she certify the minutes by her signature.  The Minutes for Closed Session of the January 21, 2008 Council meeting should have been signed by the P&R Director (notwithstanding the lack of proper designation as deputy clerk as discussed above).   Further, the Deputy Clerk should have certified by signature only the Minutes for that portion of the open Council meeting in which she was in attendance to record the proceedings, and the P&R Director should have certified by signature the balance of the Minutes of the Council meeting during which he was present to record the proceedings.  

However, the technical flaw respecting certification of the Minutes is a procedural irregularity and would likely not render the meetings, or the proceedings of the meeting, invalid.

Conclusion

We have concluded that the Closed Meeting of Council on January 21, 2008 was properly conducted. 

Although Council was in technical breach of the Municipal Act by failing to have a duly appointed Clerk or Deputy Clerk record the Minutes of the Closed Meeting and, following the Closed Meeting, the balance of the Minutes of the Open Meeting of Council, we have concluded that the breach is a procedural irregularity and would not render the meeting, or the proceedings of the meeting, invalid.

Recommendations

Although we have concluded that the personal matter was properly before the Closed Meeting of Council in accordance with the Municipal Act, and that the breach of the Municipal Act was a procedural irregularity, the following recommendations with respect to procedural aspects of meetings are offered.

1. Appointing a Deputy Clerk 
In those rare circumstances where Council does not wish to have its already-appointed Clerk or Deputy Clerk attend and record proceedings of Council or committee meetings, and written delegation from either is unavailable, Council should appoint a temporary deputy clerk by by-law in order to conform to the provisions of the Municipal Act.  
2. Signing Minutes of Meetings
It is recommended that only those officials who were in attendance at meetings of Council or its committees certify by signature the minutes of such meetings.  In typical circumstances, the officials who should sign the minutes are the chair of the meeting and the presiding clerk of the meeting.    
Public Report

We received full co-operation from all parties that we contacted and we thank them.

This report is forwarded to the Council of the Corporation of the Town of Hanover.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

June 30, 2010
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

____________________

Per:






� S.O. 2001, c. 25 (hereinafter “Municipal Act” or “Act”).


� The original complaint that was mailed to Amberley Gavel in January 2010 did not arrive at the Amberley Gavel offices.  The Town mailed a second copy to Amberley Gavel in March 2010.


� In accordance with the Municipal Act the name of the complainant may not be divulged to anyone other than Amberley Gavel.  Amberley Gavel also respects that confidentiality by not divulging the complainant’s name to anyone contacted during its investigation or within its investigation report.


� A By-Law of the Corporation of the Town of Hanover to govern the proceedings of the Council and the Committees thereof.  By-Law Number 2585-07, passed 10th December, 2007 (“Procedure By-law”).


� ibid, s.3.5.  The Procedure By-law lists all of the exceptions from section 239 of the Municipal Act.


� ibid, s.10.4.


� See Farber v. Kingston (City) (2007), 279 D.L.R. (4th) 409 (Ont. C.A.) (“Farber”), at para. 28 wherein the Ontario Court of Appeal held that procedural irregularities unconnected to the real decision at issue do not render the decision itself illegal.


� Farber, ibid, at para. 28.





PAGE  
9

