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The Complaint

Pursuant to Section 239.1 of the Municipal Act (“the Act”), the Township of Laurentian Valley received a complaint regarding closed session meetings of council and committees of council held between June 17, 2008 and October 21, 2008. The complaint was originally filed on October 22, 2008 by the solicitor (the “complainant”) for a group of opponents to a proposed expansion of a Wal-Mart store located in the municipality. In a telephone discussion with the Investigator for Amberley Gavel Ltd. the solicitor clarified that the complaint was being filed in his personal capacity and not pursuant to directions from his clients. 

There was some delay in commencing the complaint investigation since the complainant objected to the original investigator who had earlier been appointed by the township as its Closed Meeting Investigator on the basis of an alleged conflict of interest related to this complaint. Upon the withdrawal of the original investigator, Amberley Gavel Ltd. was appointed as the investigator.
It should be noted that although this report references some matters that were considered in camera by the Township of Laurentian Valley, Amberley Gavel Ltd. has been careful to disclose in this report only in camera information that has subsequently become part of the public record.
Jurisdiction

The Township of Laurentian Valley appointed Amberley Gavel Ltd as its closed meeting investigator pursuant to Section 239.2 of the Act to undertake the investigation and report to the Council of Laurentian Valley.  
On December 1, 2008 the Review Officer appointed by Amberley Gavel Ltd conducted a telephone interview with the complainant.

 On December 8, 2008 the Investigator separately interviewed:

· the CAO/Clerk appointed effective September 2, 2008, (“the current CAO/Clerk”)

· the former CAO/Clerk who retired effective September 1, 2008 (“the former CAO/Clerk”)

·  the Mayor 
·  the Planner/Economic Development Officer of the township. 
These interviews took place at the township offices except for the interview with the former CAO/Clerk which was conducted by telephone later on the same date.
Legal Background

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This provision is one of the elements of transparent local government. However the Act also provides for a limited number of exceptions that would allow a local council to meet in camera. Section 239 reads, in part, as follows:


239.  (1)  Except as provided in this section, all meetings shall be open to the public.  .

Exceptions


(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,


(a)
the security of the property of the municipality or local board;


(b)
personal matters about an identifiable individual, including municipal or local board employees;


(c)
a proposed or pending acquisition or disposition of land by the municipality or local board;


(d)
labour relations or employee negotiations;


(e)
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;


(f)
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;


(g)
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting” [emphasis added]. 

Finally, subsections 239 (5) and (6) also limit the actions that may be taken by the Council, local board or committee at the closed session. Votes may be taken at a closed meeting only for procedural matters or for giving directions or instructions to staff or persons retained by the municipality, such as a lawyer or planner.

Factual Background

The Township of Laurentian Valley surrounds the City of Pembroke on three sides (the fourth side being the Ottawa River).  The Township was formed on January 1, 2001 with the amalgamation of the former townships of Stafford-Pembroke and Alice and Fraser.  Its council, consisting of a mayor and 6 councillors, serves a population of 9,265. 

The township is located within the County of Renfrew and it is relevant to the facts in this case that County approval is also required for any official plan amendment passed by the Township.
The Economic Development Committee of the township meets irregularly.  It is composed of three members of Council.

The Planning Committee of the township is composed of all the members of Council. The Committee meets at 6 P.M. just prior to the regular Council meetings held at 7 P.M. on the first and third Tuesday of each month. 

In June, 2008 the Township received an application for an Official Plan amendment and a zoning change to permit the expansion of a Wal-Mart store located on Pembroke St. East in the township, just south of the boundary with the City of Pembroke.

The processing of these planning applications through committees and council of the Township is outlined in the following chronology:
1. June 10 – Economic Development Committee is advised of the receipt of the Wal-Mart applications

2. July 8 – Planning Committee considers Wal-Mart applications at a public meeting and passes the following motion:

That the Planning Committee recommend to Council that they wait to consider passing an adopting by-law for OPA #3 and the corresponding zoning by-law amendment for the proposed Wal-Mart expansion, until the next meeting [of Council] on July 22, 2008, in order to provide time for the Township Planner to prepare a report for Council’s consideration which addresses comments made at the July 8, 2008 Public Meeting.

3. July 22 – Council considers the Wal-Mart applications and passes the following resolution:
That the Council of the Township of Laurentian Valley table By-law Number 08-07-409, being a by-law to amend the Official Plan for the Township  of Laurentian Valley (OPA 3 – Wal-Mart expansion) and By-law Number 08-07-410, being a by-law to amend By-law Number 08-04-391, of the Township  of Laurentian Valley (Wal-Mart expansion) pending a review of the results of the Township’s peer review of the market Study.

4. September 16 – Planning Committee considers OPA #3 and Zoning By-law 08-07-409 relating to the Wal-Mart expansion and passes two motions. The first motion recommends to Council that 3rd reading be given to the OPA amendment by-law. The second motion, relating  to the zoning by-law amendment, reads, in part, as follows:
That the Planning Committee recommend that Council of the Township of Laurentian Valley give first and second readings only to [ the zoning by-law] with third and final reading to coincide with the County’s approval of
 OPA #3 so that the appeal periods for both applications may be coordinated.

Planning Committee also recommends that at such time that [the zoning by-law] is given third reading, that Council pass a motion establishing the conditions for removal of the holding symbol as recommended in the Planning Memorandum to Council dated September, 2nd, 2008.

5. September 16 – Council considers Wal-Mart by-laws and gives 3 readings to the OPA #3 by-law and gives 1st and 2nd reading only to the zoning by-law “with third and final reading to coincide with County’s approval of OPA 3 so that the appeal periods for both applications may be coordinated…”
6. October 21 – Council again considers the Wal-Mart applications and firstly, passes a motion setting out the conditions that must be satisfied by Wal-Mart prior to lifting the “holding” symbol in the zoning by-law (e.g. the signing of a site plan agreement) and secondly, gives 3rd and final reading to the zoning by-law amendment.
It should also be noted that on all occasions that the Wal-Mart applications were considered by Planning Committee and Council, Councillor Bennett declared a pecuniary conflict of interest and the minutes indicate that he left the Council chamber for this issue.
The complaint in this case requests an investigation of specific closed session meetings over a four month period. The closed sessions of Planning Committee and Council during this time period, as set out in their respective minutes, are summarized in the following chart:

	DATE
	MEETING
	CLOSED SESSION
	RATIONALE FOR CLOSED SESSION

	June 10
	Economic Development Committee
	None
	N/A

	June 17
	Planning Committee
	None
	N/A

	June 17
	Council
	None
	N/A

	July 8
	Planning Committee
	None
	N/A

	July 8
	Council
	Yes
	“acquisition or disposition of land”

	July 22
	Council
	Yes
	“personal matters”

	September 2
	Council
	Yes
	“litigation or potential  litigation”

	September 16
	Council
	Yes
	“litigation or potential litigation”

	September 22
	Special Council
	None
	N/A

	October 7
	Council
	None
	N/A

	October 21
	Council 
	None
	N/A


The four township persons interviewed – the former CAO/Clerk (until September 1, 2008), the present CAO/Clerk (since September 2, 2008), the  Township Planner, and the Mayor - all consistently gave evidence that at no time were the Wal-Mart applications a matter of in camera discussion and debate at either Committee or Council.   All four interviewees were specifically asked if there was any discussion in camera relating to the Wal-Mart issue when Council went into closed session to discuss other issues on July 8th, July 22nd, September 2nd and September 16th.  All four again consistently stated that the Wal-Mart applications were not discussed in these closed session meetings.  
In the interview with the complainant, he indicated that he found it rather unusual that there was little or no debate on the Wal-Mart applications on the four occasions that he attended and made representations on this issue at Planning Committee or Council – July 8, July 22, September 2 and September 16.  He found this particularly unusual, since the Wal-Mart expansion was a fairly contentious issue. (It should be noted that the applications are at the time or writing the subject of an appeal before the Ontario Municipal Board filed by the City of Pembroke and an organization of retailers in the City of Pembroke).
This allegation regarding the paucity of discussion or debate was put to all four township interviewees and all four did not dispute the allegation that there was little discussion or debate regarding the issue.  The following reasons were given for this lack of discussion and debate:

· The Wal-Mart issue was not a new issue – it had been discussed and debated when the original store had received development approval just a few years ago and most of the present members of Council had been on Council when the original development had been approved (reason given by the Mayor, the Planner, and  the former CAO/Clerk)

· Any questions regarding the applications by individual members of Council had been asked of and responded to by the Planner prior to the meetings as was the norm (reason given by the Planner)
· The applications were the subject of very comprehensive reports prepared by the Planner and reviewed by Council  prior to the meetings (reason given by the Planner, and  the former CAO/Clerk)

· There were no major “traditional” planning concerns (e.g. traffic, parking) involved in the approval of the applications – the opposition to the applications was based on marketing/competition concerns (reason given by the Planner, and the present CAO/Clerk)

· This Council likes to keep its meetings short and the lack of extensive discussion and debate is not unusual (reason given by the Mayor)

Conclusions
(1) Based on the minutes and the other written material reviewed by Amberley Gavel Ltd., as well as the interviews conducted, there is no evidence that either the Planning Committee or Council of the Township of Laurentian Valley ever discussed the Wal-Mart issue in closed session during the time period that is the subject of the complaint (June 17 through October 21, 2008). 

(2) During this time period, Council met in closed session on four occasions. On July 8th and July 22nd Council went into closed session to discuss, respectively, the “acquisition or disposition of land” and a “personal matter.” Based on the oral evidence given by the Mayor and former CAO/Clerk, Amberley Gavel Ltd. is satisfied that Council was permitted to go in camera on both occasions to discuss these two issues.  On September 2nd and September 16th Council went into closed session to discuss “litigation or potential litigation”.  Based on the minutes of the closed sessions and the oral evidence of the interviewees, Amberley Gavel Ltd. is also satisfied that Council properly went in camera on both of these occasions.
(3) However, the role of an investigation under Section 239.1 of the Act goes beyond simply determining whether any unauthorized matters were discussed in closed session. The investigation is to determine whether the municipality has complied with all of the provisions relating to closed session meetings as set out either in Section 239 of the Municipal Act or in the municipality’s own procedure by-law. 

Included in Section 239 of the Act is a requirement that minutes of all meetings of Council are to be “recorded” whether they are “closed to the public or not” – (Subsection 7).  It appears that prior to September 2nd, 2008 it was not the practice of the township to record the minutes of closed sessions of Council.  Accordingly, there are no minutes of the closed sessions of council held on July 8 and July 22 and to this extent the Township has failed to meet one of the requirements of the Act.  
However, as indicated above, on the basis of the oral evidence given by the four township interviewees, Amberley Gavel Ltd. is satisfied that the closed session discussions at these two council meetings were properly the subject matter of closed session discussions as authorized under Subsection 239(2) of the Act. 
It should be noted that the new CAO/Clerk appointed September 2nd, 2008 immediately introduced a change to past practice by producing minutes of closed sessions of Council and accordingly this deficiency has now been remedied.
Recommendations regarding “Best Practices” 

Amberley Gavel Ltd. would also make several recommendations to the council to bring the township in line with “best practice” relating to “open government”.
(1) Notice of Meetings:

Section 238 of the Municipal Act requires that a municipality pass a procedure by-law including provisions relating to the “public notice of meetings”. 

Presently, the township’s Procedure By-law (06-10-314) is silent regarding notice of council meetings.  The practice of the township, however, is to publish the agenda of the upcoming meetings of council on the township’s web-site on the Thursday or Friday before the regular Tuesday meeting.  

The township has recently passed a “By-law to Establish Reasonable Notice Procedures” (08-10-417) but in regards to notice of council meetings that by-law states that the “procedural by-law will be followed” (Schedule A to By-law 08-10-417)
The current CAO/Clerk again advised the Investigator that this deficiency regarding notice of council meetings will be addressed in the review of the Procedure By-law that will be undertaken in 2009. It should be done as soon as possible in order to comply with the Act.
(2) Specificity of Closed Session Resolutions
It is also now recognized that it is a “best practice” to attempt to give some specificity to the resolution authorizing a closed session without impairing the confidentiality of an issue. Subsection 239(4) of the Act requires that, prior to going into closed session, council pass a resolution stating “the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting [emphasis added]. It is our view that it is more in keeping with the intent of this subsection that councils should go beyond simply referencing one of the exceptions for going into closed session as set out in subsection 239(2) of the Act.
Using the examples of two of the closed session meetings held during the time period under review in this report:

(a) on July 22nd, instead of stating that Council was going into closed session “to discuss personal matters about an identifiable individual, including municipal or local board employees”, Council could have framed the resolution, in part, as follows:

            …to discuss personal matters relating to the retention of 

            a new CAO/Clerk
            [A search for a new CAO/Clerk                            

                   was, at this point, a matter of public record.]
    (b)    on September 2nd, instead of stating that Council was going  

             into closed session to “discuss litigation or potential       
             litigation…affecting the municipality or local board”, 
             Council could have framed the resolution, in part, as

             follows:

                …to discuss litigation or potential litigation relating to 

                 the OVWRC 
                 [Again, at this point, this issue was 

                 a matter of public record.]
Investigation Process
We received the full co-operation of the township throughout this investigation.  We also thank the complainant for his co-operation during the investigation.

The Municipal Act, as enacted and amended in 2001 and 2006, encourages a culture of transparency. We are satisfied that the township is now moving in the right direction towards this “open government” philosophy.

January 14, 2008

Closed Meeting Investigator

AMBERLEY GAVEL LTD. 

________________________                   
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