
A REPORT TO THE COUNCIL OF THE TOWNSHIP OF MADAWASKA VALLEY REGARDING AN INVESTIGATION OF THE FOLLOWING CLOSED MEETINGS OF COMMITTEES AND COUNCIL:
· THE HUMAN RESOURCES COMMITTEE – NOVEMBER 4, 2011

· TOWNSHIP COUNCIL – NOVEMBER 7, 2011

· TOWNSHIP COUNCIL – NOVEMBER 21, 2011

· THE WATER, WASTEWATER, WASTE MANAGEMENT COMMITTEE – MARCH 6, 2013

A. THE COMPLAINT
Pursuant to Section 239.1 of the Municipal Act (“the Act”), Amberley Gavel Ltd. received a complaint dated February 22, 2013 requesting an investigation of the Township’s procedures and policies regarding closed session meetings. The complaint included an allegation regarding a breach of confidentiality of information arising out of one particular closed session meeting.  
Following receipt of this complaint Amberley Gavel Ltd. contacted the complainant and explained that 1) its jurisdiction did not extend to an investigation of alleged breaches of confidentiality and 2) greater specificity was required regarding the alleged breaches of the Municipal Act provisions regarding closed session meetings. Consequently, the complainant revised the complaint by a document dated March 16th, 2013  which  asked for an investigation of three meetings held in November, 2011 and a fourth meeting held in March, 2013. Accordingly, the specific meetings that are the subject of this report are the following:

· The closed session meeting of the Human Resources Committee of Council held on November 4, 2011
· The closed session meeting of the Township Council held on November 7, 2011

· The closed session meeting of the Township Council held on November 21, 2011

· The closed session meeting of the Water, Wastewater, Waste Management Committee of Council held on March 6, 2013

B. JURISDICTION
“Local Authority Services” (LAS), a subsidiary of the Association of Municipalities of Ontario, has been appointed to act as the closed meeting investigator for the Township of Madawaska Valley pursuant to Section 239.2 of the Municipal Act.  LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake this investigation and report. 
On March 21st, 2013 the investigator for Amberley Gavel Ltd. travelled to the Township offices in Barry’s Bay and conducted five interviews with the complainant, two staff persons and two members of the Township Council. At the request of the complainant two colleagues also participated in the interview with the complainant.
C. LEGAL BACKGROUND
Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239.

HYPERLINK "http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_01m25_f.htm%20\\%20s239s1" (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

A further exception, relevant to this investigation, is contained in Subsection (3.1):

A meeting of a council …or of a committee…may be closed to the public if the following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the business or decision-making of the council, local board, or committee.

The role of an investigator of a complaint filed under Section 239.1 is fairly narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue.
D. FACTUAL BACKGROUND 
Since the first three meetings that are the subject of this complaint are substantially different in both their timing and their nature from the fourth meeting referenced in the complaint, these first three meetings will be discusses and analyzed separately from the fourth meeting.
1. THE THREE NOVEMBER, 2011 CLOSED SESSION MEETINGS
In his interview the complainant acknowledged that the choice for investigation of the three meetings held in November, 2011 was not driven by concerns regarding the specific subject matter of the in camera discussions in those meetings. Rather they were chosen as examples of what he perceived to be laxity in procedure on the part of the Township.  
a) The Human Resources Committee meeting – November 4th, 2011

The Human Resources Committee is one of six committees of the Township Council. All six committees report directly to Council and all six committees are composed of the five members of Council.
At the meeting of the Human Resources Committee of November 4th, 2011the following motion was moved and carried:

That the Meeting enter into Closed Session to discuss matters pertaining to “Personal Matters about an identifiable individual, including municipal or local board employees”. Ontario Municipal Act 2011 c.25, s.239 (2) (b)

The Minutes of the Closed Session meeting reveal that five topics were discussed in closed session:

i) A discipline matter regarding a Township employee

ii) The “handling” of septic permits

iii) An update on the process for hiring a new C.A.O./Clerk

iv) An acquisition of land 

v) Overtime compensation for a Township employee

It was acknowledged by two of the interviewees who attended the closed session that at least one of the above items – the land acquisition item – was an “add on” raised by a Township councillor who had initiated the land acquisition process.

The Closed Session Minutes also reveal that two recorded votes were taken during the closed session minutes – one involving the discipline matter and the second involving the overtime compensation matter.

When the Committee came out of closed session the following recommendation was moved and carried:

That the Human Resources Committee recommend Council agree to accept the recommendation made in closed session.
It was the evidence of two of the interviewees that the above motion was intended, in fact, to deal with both matters on which a vote had been taken in camera. The phrase “recommendation made in closed session” should have read “recommendations made in closed session”; however, by adopting this motion in open session, in our opinion it likely made the substance of the recommendations public. 
b) The Closed Session Meeting held as part of the regular Council meeting held on November 7th
During the regular Council meeting held on this date the following motion was moved and carried:

That the meeting enter into closed session to discuss matters pertaining to “personal matters about an identifiable individual…; litigation or potential litigation…”- Ontario Municipal Act 2001.c.25, s.239 (2) (b) (e)
The minutes of the closed session meeting indicate that during the closed session the following issues were discussed:

i)       An employee overtime issue

ii)       The cleanup of  a particular piece of private land

iii)       The announcement of a recent staff appointment

iv)       An update on the filling of a mid-level staff position

v)       An update on the filling of the vacant C.A.O./Clerk position

vi)       A direction to staff  to clean up a recently acquired property

 A letter from a company to have a “proposal process” re-opened
vii) An update on union negotiations

viii) A further update on the septic permits issued (discussed at the H.R. Committee on November 4th)

x)       An update from a councillor on the acquisition of a particular piece 
       of land (also initially raised at the H.R. Committee meeting)
Although in light of the passage of time the evidence was not clear as to how many of the ten items discussed were contemplated in the authorizing motion to go into closed session, it seems that at least two were not – they were simply “add ons” introduced by staff  or a member of Council. 
The closed session minutes also indicate that during the closed session two motions were voted on and carried – the first to pay overtime to a particular employee and the second “to proceed with an offer to purchase” a particular piece of land.

When Council exited from the closed session two additional motions were moved and carried. The first was to approve the overtime request previously approved “in camera” and the second motion simply read:
“That Council agree to accept the recommendation made in closed.”(sp)

During the interview process the interviewees who had attended this meeting agreed that this second ambiguous motion was intended to refer to the land acquisition that had also been previously approved in closed session.

However, once again, it is neither necessary nor appropriate to approve in open session direction properly given by way of motion in closed session, unless the intention is to make that direction public at that time.

c) The Closed Session Meeting held as part of the regular Council meeting held on November 21st, 2011

When Council reached the “Closed Session” item on the regular agenda at this Council meeting the following motion was moved and carried:

That the Meeting enter into Closed Session to discuss matters pertaining to (a)Personal Matters about an identifiable individual…(b) and a proposed or pending acquisition or disposition of land…(c) and litigation or potential litigation…Ontario Municipal Act 2011.c.25,s239(2)(b)(c)(e)

(a) Equipment Operator Position- Septic Inspection Backlog/By-law Enforcement/Animal Control

(b) Purchase of Land

(c) MFIPPA  Response [a request under the Municipal Freedom of Information and Protection of Privacy Act for information]
The closed session minutes confirm that on this occasion the Council did, for the most part, limit their discussion to the items referenced in the motion authorizing the closed session meeting.  There was however two brief diversionary discussions on two matters not referred to in the above motion – a discussion on the development of a contentious piece of property in the Township and a second discussion giving direction to staff to set up  a meeting with a Township solicitor on a landfill site issue.

When Council exited from this closed session meeting no specific motions were moved relating to any of the items discussed in closed session.
Analysis and Findings
It should first be noted that all three November, 2011 meetings investigated occurred in the hiatus between the date the former C.A.O. /Clerk had been terminated (October, 2011) and the date the new C.A.O./Clerk (the present C.A.O./Clerk) was hired in February, 2012.  The Township’s lack of management direction in this period coupled with a novice Mayor who was still on a “learning curve” after his first entry into politics at any level perhaps goes a long way to explaining the deficiencies in procedure that occurred at these meetings.
One interviewee also commented that the small size of the municipality partially explained the weaknesses in the process followed. Although there may be some practical validity in this comment, all municipalities in Ontario, whatever their size, are  bound by the policies of openness and transparency that lie behind the 2001 and 2006 amendments to the Municipal Act relating to closed session meetings.
a) The Specificity of the Resolution Authorizing the in camera Session

Subsection 239(4) of the Act requires that prior to going into closed session, council must pass a resolution stating “the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting” (emphasis added). Unfortunately many municipalities neglect to fully follow the second part of this statutory obligation – the obligation to disclose the “the general nature” of the items to be discussed in closed session. With proper wording this obligation can be satisfied without breaching the confidentiality required of closed session discussions.

At the November 4th Human Resources Committee meeting and at the November 7th Council meeting no attempt was made whatsoever to satisfy this obligation. The wording used in the authorizing motion at the November 21st meeting however showed significant improvement in this regard.
Without commenting at this point of the report on the appropriateness of the items discussed in closed session, an example of how this obligation could have been met at the November 4th Human Resources Meeting would be as follows. Following the appropriate reference to the exceptions sections in Subsection 239(2) of the Act the resolution could have itemized the items in the following manner:
a) A staff disciplinary matter

b) The septic permit approval process

c) An update on the C.A.O./Clerk hiring process

d) A potential acquisition of land by the Township

Similarly, at the November 7th Council meeting the closed session items could have been disclosed in the authorizing resolution in the following manner:

a) An overtime request

b) A staff update on a private property clean up issue
c) Staff appointments

d) An update on the C.A.O./Clerk hiring process

e) The recycling contract process

f) An update on union negotiations

g) The septic permit approval process

h) A potential acquisition of land

Such wording adds specificity to the resolution without breaching any confidentiality requirements. It gives an interested ratepayer a better idea of what his or her elected representatives are discussing behind closed doors.

At the November 21st Council meeting, the resolution did in fact, include greater specificity, as required, which raises the question of why the inconsistency of approach used at that period of time.  

b) The Appropriateness of the Items Discussed in Closed Session

The interviewees were closely examined on the exact nature of the closed session discussions to determine whether all of the discussions held in camera met the criteria for a closed session meeting.

The Human Resources Closed Session meeting of November 4th 
At this meeting the staff disciplinary issue, the update on the C.A.O. hiring process (since it involved reference to salaries and fees for services), and the overtime request were clearly matters appropriately discussed in closed session. The septic permit system issue also involved issues relating to staffing and consequently could be considered in closed session. 
Since the potential land acquisition issue was not referenced in the authorizing resolution it clearly should not have been discussed in the closed session.  Further the fact that a land acquisition item was permitted to be discussed without objection at a meeting of a Human Resources Committee illustrates the laxity in procedure that seemed to be prevalent at this time.

The Closed Session Council meeting of November 7th 
At this meeting ten separate issues were discussed in closed session.  Five of the issues involved employment/staffing issues. In many circumstances such issues can be considered in closed session and often should be so considered. However the closed session minutes and the interviews conducted confirmed that much of the discussion at the closed session meeting was simply providing information that could have been given in open session:  e.g. a staff appointment; the date for interviews for another staff position; key dates in the C.A.O. hiring process; the fact that union negotiations were now going to the conciliation stage. All of this information should have been given in open session.
Further, the item relating to the clean-up of a particular piece of land recently purchased by the municipality should also have been discussed in open session. The discussion met none of the criteria set out in the Act that would have been permitted such discussion in closed session. The discussion was admittedly brief and not very consequential but that does not absolve the Council from its statutory obligations.
The potential land acquisition item would have been appropriate for a closed session discussion since it involved discussion of asking prices and potential offers but the item was not referenced in the authorizing resolution prior to going into closed session. The item was simply raised in closed session by a councillor involved in the negotiations as an “add on”. Two of the interviewees acknowledged that the habit of raising “add on” issues in closed session was not an infrequent practice at the time. Under the new C.A.O./Clerk this practice now seems to have been corrected. This is clearly a step in the right direction.

The Closed Session Council meeting held on November 21st 
At this meeting four items were proposed to be discussed in closed session as per the authorizing resolution. The first item relating to the Equipment Operator position was appropriately considered in camera since the discussion did involve matters of a confidential issue.  The second issue relating to the septic permit system process also was appropriately considered in closed session since it involved confidential information relating to staffing issues. The third issue concerning the potential acquisition of land was also appropriately considered in closed session. The fourth item was entitled simply “MFIPPA Response”.  However the closed session minutes indicate that this item was simply the provision of information to Council that an adjudicator under the Municipal Freedom of Information and Protection of Privacy Act had ruled in the Township’s favour on a specific application. Since this ruling was a public document there was no reason for the announcement of the ruling to be given in closed session.
Similar to what occurred at the closed session meeting of November 7th, two “add ons” were also introduced at the closed session meeting of November 21st. The first “add on” was raised by a councillor and involved the development of a particular piece of land. The second “add on” was raised by a staff person advising Council of a meeting request by the Township solicitor regarding an ongoing landfill site issue. Neither issue was referenced in the authorizing resolution and accordingly should not have been discussed in closed session.  However even if properly referenced in the authorizing resolution it is questionable whether the first “add on” qualified for a closed session discussion – the issue was in essence a planning issue that should have been discussed in open session.
c) Votes taken in closed session
As indicated above, two votes were taken during the closed session meeting of the Human Resources committee on November 4th and two further votes were taken during the closed session meeting of Council held on November 7th.

All four votes were contrary to the provisions contained in subsections 239 (5) and (6) of the Municipal Act.  Subsections (5) and (6) specifically state that no vote is to be taken in closed session unless the vote is taken on a procedural matter or unless the vote is given to provide direction or instructions to staff or an agent of the municipality.

At the meeting of the Human Resources Committee meeting of November 4th, the vote on the disciplinary matter should have been framed as a direction to the Township solicitor and the vote on the overtime issue should have been framed as a direction to the Township treasurer.

At the closed session meeting of Council held on November 7th the vote on the overtime issue should again have been framed as a direction to the Township Treasurer and the vote on the land acquisition matter should have been framed as a direction to the Township’s negotiator to proceed with an offer to purchase.

The fact that both the Human Resources Committee and the Council on November 7th moved and carried the ambiguous “confirming” motions when they exited the closed sessions – “That Council agree to accept the recommendation made in closed session” – did not cure the defect in the process that occurred during the closed session.

2. THE MARCH 6TH, 2013 CLOSED SESSION MEETING OF THE WATER, WASTEWATER, WATER MANGEMENT COMMITTEE 
The above noted committee is again one of six committees of Council, all reporting directly to Council. All five members of Council sit on each of these committees.
The Committee was scheduled to meet at 9:30 A.M.  Item 9 on the committee agenda read as follows:

9. In Camera


9.1 Gary Scandlan, Watson & Associates Economists Ltd.


Re: Development Charge Background Study

Recommendation: That the Meeting enter into In Camera Session to discuss matters pertaining to education and training; Section 239(3.1) Ontario’s Municipal Act

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in any way that materially advances the business or decision-making of the council, local board or committee. 2006, c.32, Schwa, s.103(1)
The municipality had retained Watson & Associates to undertake the Development Charges study. Their main report was already a public document although some of their findings remained confidential.

A large number of ratepayers were in attendance at the March 6th meeting since it was understood that the Development Charge study could impact a very contentious issue in the Township regarding the transfer of certain water and sewer costs from the “user pay operating budget” borne by ratepayers in Barry’s Bay to the general tax base of the entire Township. 

The committee was usually chaired by Councillor O’Reilly but “on very short notice” he had to excuse himself from the morning meeting and in his place Mayor Shulist acted as Chair.

The investigator was also provided with a recorded transcript of the proceedings that then occurred. When the Committee reached the Development Charge Study item on the agenda the Mayor entertained a motion to go in camera and the motion was quickly moved and adopted. After a short recess to permit one Councillor to retrieve his copy of the report to be discussed, some members of the public objected to the item being discussed in closed session. The Mayor responded to these objections by stating 1) that the motion had already carried, 2) that some “legal matters” were to be considered in camera, and 3) that there was already a public session scheduled for that evening at which Mr. Scandlan (the author of the study) was going to outline the findings of his report and respond to questions.  At this point the public did leave the Council chambers and the committee went into closed session. The closed session meeting took approximately three hours. The Committee then resumed its regular meeting without any recommendations emanating from the closed session portion of the meeting.
Analysis and Findings

The “educational and training” session exception to the normal public meeting rule was added to the Municipal Act in 2006. In its entirety the subsection now reads as follows:
239(3.1) A meeting of a council or local board or of a committee of either of them may be closed to the public if the following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the business or decision-making of the council, local board or committee.

The Committee used this provision as its authority to hear the presentation by the author of the report on proposed Development Charges in a closed session meeting. During the interview process  the members of the Township Council and the staff interviewed added four additional reasons for hearing the presentation in camera – 1) the presenter, although not a lawyer himself, was going to pass on some legal advice received from solicitors, 
2) the presenter was going to provide information regarding particular properties that had potential litigious implications 3) ratepayers were going to receive a separate presentation by the same presenter at an evening session scheduled on that very day and  4) the presenter himself allegedly suggested that the presentation should be given in closed session.
The investigator during his interviews asked specific questions regarding the nature and purpose of the presentation by Mr. Scandlan and the extent of the discussion that occurred during the presentation. Although there was undoubtedly an “educational” component of the presentation involving the purpose and process of development charges, the essence of the presentation was not a general training session but rather an outline of specific options available to the Township in imposing Development Charges. The main purpose of the presentation was to hear the findings of a study specifically commissioned by the Township on the issue of proposed Development Charges.
When using the “educational or training session” exception that permits a Council to go into closed session there can be no debate on an issue, and no member of the Council may encourage other members to support a particular position.  These restrictions do not seem to have been abided by with any diligence during the three hour in camera session.

It is acknowledged that the Township had scheduled a public information session that very evening at which the same presenter was going to provide a summary of his findings to any member of the public who chose to attend.  Further, much of the information that he provided at the morning session was undoubtedly repeated at the evening session. However the evening “public meeting” did not negate the right of any ratepayer who chose to attend the morning session - which was a public meeting of a committee of Council - to hear information provided to Council and to hear a discussion by Council. This discussion should have occurred in the public forum. 
It is also acknowledged that during the closed session meeting the presenter passed on legal advice received from solicitors regarding the options available to municipalities in general. It is also acknowledged that during the closed session meeting the presenter gave the Township his findings on specific properties and that these findings had potential litigious implications.  Both of these portions of the presentation were properly confidential in nature and consequently should have been held in closed session. 

Amberley Gavel Ltd. is of the view that the overall presentation by Mr. Scandlan did not meet the strict criteria for an in camera “educational or training” session for Council. The bulk of his presentation should have occurred in public. At the conclusion of his public presentation the Council could then have moved a motion referencing the “litigation or potential litigation” exception that permits closed session meetings and then adjourned in camera to hear those portions of the presentation that could have been properly confidential in nature. At that point Council could also have discussed with the presenter the legal implications of the options presented.
F. SUMMARY 

The investigation of the three meetings that occurred in November, 2011 reveals that prior to the appointment of the current C.A.O./Clerk in February, 2012 there seemed to be an attitude among some if not all of the Township Councillors that in determining whether an issue should be discussed in closed session “the benefit of the doubt” should be given to going into closed session. However the reverse thinking should prevail. All issues should be discussed in open session unless the issue in question squarely fits within one of the exceptions set out in Section 239 of the Act.
With the new C.A.O./Clerk in place significant progress seems to have been made in changing this attitude and in implementing processes that are more in keeping with the open and transparent government provisions contained in the Municipal Act.

The investigation of the November, 2011 closed session meetings revealed significant departures from statutory procedural requirements and “good practice”:
· The authorizing motions used to go into closed session lacked both specificity and consistency.
· Votes were taken in closed session contrary to the provisions of the Municipal Act.
· Items were raised in the closed session (“add ons”) that were not referenced or contemplated in the authorizing motion.
· Issues were discussed in the closed session that should have been discussed in the public forum

Further, notwithstanding a perceptible change in attitude and the introduction of new procedures that are more in keeping with the provisions of the Municipal Act, Amberley Gavel Ltd. found that the closed session meeting of the Water, Wastewater and Waste Management Committee of Council on March 6th, 2013still did not meet the strict standards for closed session meetings as set out in the Act.  However understandable the context in which the closed session took place – with a public evening session already scheduled and a portion of the presentation being confidential in nature – the standard for going into closed session remains high and it is the obligation of every municipality, however small, to strive to abide by that standard.
Finally, notwithstanding the findings of this report, Amberley Gavel Ltd. did find among the parties interviewed – both staff and members of Council – a desire to improve the processes followed by the Township. 

Amberley Gavel Ltd. wishes to thank the Township, and in particular the C.A.O./Clerk, for their co-operation throughout the investigation. Amberley Gavel Ltd. would also like to thank the complainant for coming forward with this complaint. Hopefully this report has resulted in some guidance to help the Township continue along the path to open and transparent government.
AMBERLEY GAVEL LTD.

June 2013

Per: __________________________________          
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