
A REPORT TO THE COUNCIL OF THE TOWNSHIP OF MANITOUWADGE REGARDING AN INVESTIGATION INTO A COMPLAINT REGARDING  CLOSED MEETINGS OF COUNCIL HELD MAY 19TH, MAY 20TH AND JULY 8TH 2015
THE COMPLAINT
Pursuant to Section 239.1 of the Municipal Act (“the Act”), Amberley Gavel Ltd. received a complaint on November 6th 2015 requesting an investigation of the Township’s procedures and policies regarding alleged closed meetings of Council held on May 19th, May 20th and July 8th, 2015.
On review of the record however and confirmed by the interviews undertaken, although the Council did meet on May 19th, it did not hold a closed session on that date and accordingly the investigation is limited to the two closed meetings that did occur on May 20th and July 8th, 2015.

JURISDICTION
“Local Authority Services” (LAS), a subsidiary of the Association of Municipalities of Ontario, has been appointed to act as the closed meeting investigator for the Township of Manitouwadge pursuant to Section 239.2 of the Municipal Act.  LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake this investigation and report. 
On December 8, 2015 the investigator for Amberley Gavel Ltd. conducted four telephone interviews with the complainant, the Mayor, another member of Council and the recently appointed CAO/Clerk/Treasurer of the municipality. (Note: the new CAO/Clerk/Treasurer was the Deputy Clerk/Treasurer at the time of the two closed session meetings that are the subject of this report.)  
LEGAL BACKGROUND
Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the required elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239.

HYPERLINK "http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_01m25_f.htm%20\\%20s239s1" (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Further exceptions that would allow closed door sessions are contained in Subsections (3) and (3.1) relating to 1) Municipal Freedom of Information and Protection of Privacy Act requests  2) ongoing investigations by the  investigators of  closed session meetings and 3) educational or training sessions undertaken by a Council or local board.
It has to be emphasized that the role of an investigator of a complaint filed under Section 239.1 is relatively narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue.
FACTUAL BACKGROUND 
The Mayor of the Township called a Special Meeting of Council for 8 a.m. on May 20th, 2015 as part of a series of meetings to attempt to finalize the 2015 annual budget of the Township.

Immediately after the meeting had commenced, a resolution was moved to go into closed session. In accordance with the standard procedure used by the Township Council the resolution commenced with the following recital:

Whereas Section 239(4) of the Municipal Act, 2001, S.O., C.25 provided that before holding a meeting or part of a meeting that is to be closed to the public, a municipality or local board or committee of either of them, shall state by resolution the fact of holding of the closed meeting and the general nature of the matter to be considered at the closed meeting
The resolution then continued:

NOW THEREFORE BE IT RESOLVED THAT: this meeting is hereby closed to the public as the subject matter being discussed falls under the following section:
The resolution then enumerated the eight grounds that permit a Council to go into closed session as set out in Section 239(2) of the Act and an “X” was placed before the ground that was used to authorize this particular closed session meeting. In this case the ground was “personal matters about an identifiable individual, including municipal or local board employees”.
The investigator was also provided with the one page Minutes of the Closed Session meeting. After the brief “Call to Order” and “Disclosures of Interest” sections, the following appears in the Minutes:

03 Closed meeting of Council to discuss the following:

“Personal matters about an identifiable individual, including municipal or local board employees”
3.1 Discussion on personal positions

Discussion was held regarding the subject matter.

The meeting was then adjourned.

The second closed session meeting that is the subject of the complaint filed occurred on July 8, 2015. At the end of the regular meeting of Council held on that date, a motion was passed using the standard format with again an “X” placed before the ground for going into closed session at this particular meeting.

personal matters about an identifiable individual, including municipal or local board employees

Again the investigator was provided with the one page Minutes of this closed session meeting and again, after the standard “Call to Order” and “Disclosures of Interest” notations, the Minutes read as follows:

03 Closed meeting of Council to discuss the following:

Personal matters about an identifiable individual, including municipal or local board employees

3.1   Resignation of three Manitouwadge Public Library Board members.

  
Update Council of discussion with solicitor.

The meeting then adjourned.

ANALYSIS AND FINDINGS
1. The Resolutions authorizing the closed session meetings.
As noted above, the Township used a standard form resolution to authorize the closed meetings of May 20th and July 8th, 2015. Using a ‘cut and paste’ approach the resolution quoted extensively from Section 239(2) of the Act and an “X” was placed before what was considered to be the applicable section  - “a personal matter about an identifiable individual, including municipal or local board employees”.  No further specificity was noted in the resolutions authorizing both closed door sessions. 

However it is now widely recognized that it is a “best practice” to attempt to give some specificity to the resolution authorizing the closed session without breaching the confidentiality of the issue to be discussed. Subsection 239(4) of the Act requires that, prior to moving into closed session, Council must pass a resolution stating “the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting” [emphasis added].  Council should go beyond simply referencing one of the exemptions (e.g. “personal matters”) set out in Section 239(2).

Using the examples of the two meetings that are the subject of this report, the May 20th meeting resolution could have read (in part):

…personal matters relating to the capacity of certain individual employees of the Township 
 And the July 8th meeting resolution could have read (in part):
…advice that is subject to solicitor-client privilege relating to the Library Board composition and Council’s obligations
Wording such as the above would give members of the public a better understanding of the rationale for the closed session meeting without breaching any confidentiality. 

2. The Closed Session Meeting of May 20th, 2015
As part of a lengthy budget debate that transpired over several days in May, 2015 the Township Council decided to go into closed session on the morning of May 20th to  interview the four “department heads” to determine whether “efficiencies” could be found within the administration. Each department head was individually interviewed and asked what the job duties were of each employee under their jurisdiction and asked whether any employee could assume additional duties. Council wanted to know whether the municipality’s staffing levels were appropriate.

The closed session meeting was 4 hours and 20 minutes in length and there was a consensus that approximately 50% of this time was spent with the individual department head interviews. Following the interviews the Council then debated various potential opportunities for “job sharing” and debated the options for a reduction of staff.  The best evidence is that no final decision was taken at this meeting regarding staff reductions. However later in the context of the budgetary debate a job reduction decision was taken.
The annual budgetary debate and decision-making in each municipality constitutes one of the primary roles of a municipal council. It is also the debate and decision-making that most interests the average tax payer. Accordingly, to the extent possible, most of this debate and the decision-making that flows therefrom should occur in the public forum so that the taxpayer knows the views of his or her representative on key budgetary issues. The roles and responsibilities of individual employees are not personal matters. Their performance and capacity to do other work both are.
Amberley Gavel Ltd. is satisfied that most of the discussion that took place in closed session on May 20th met the exemption set out in S. 239 (1) of the Municipal Act that permits a closed session discussion  - “ a personal matter about an identifiable individual, including municipal or local board employees”.  The interviews with the four managers, to the extent that they discussed individual employees, met this criterion regarding the performance of individual employees relative to job requirements.

However Amberley Gavel Ltd. is also of the view that much of the discussion in the latter half of this closed session meeting should have taken place in open session. Discussion regarding staffing levels and opportunities for cuts in services are issues of public debate.
Open and transparent government requires that closed session meetings be limited in scope.  Discussions in camera should be limited to the narrow exceptions permitted under the Act for closed session discussions. If there is some doubt as to whether the discussion should be open or “closed”, the doubt should be decided in favour of having the discussion in public.
3. The Closed Session Meeting of July 8th, 2015

During a regular meeting of Council held on the evening of July 8th a motion was carried to go into closed session to discuss “a personal matter about an identifiable individual, including municipal and local board employees”.   Again, no further specificity was provided to advise the public of the nature of the in camera discussion. 
The closed session meeting was approximately forty minutes in length and as stated in the Minutes, during the closed session Council discussed:

Resignation of three Manitouwadge Public Library Board members.

Update Council of discussion with solicitor.

Three members of the Library Board had resigned.  This left only two members on the Board – a Councillor and a lay member. The public member appointed by Council to the Board was invited to attend the closed session meeting and did so. During the interviews the Investigator was advised that the purpose of the in camera session was to advise the Council and the two remaining members of the Board (one was on Council) as to the legal status of the diminished Board which now lacked quorum. The issue of signing authority was a major issue. Through the Clerk the Council was advised of legal guidance that had been provided by the Township’s solicitor on this entire issue. 
As stated above, the rationale for going into closed session was the “personal matters about an identifiable individual” exemption under Section 239(2) of the Act. However the evidence indicates that the discussion focused on the legal advice that had been received and this should have been reflected in the authorizing resolution to go into closed session.  Subsection 239(2)(f) of the Act authorizes Council to go into closed session to receive “advice that is subject to solicitor-client privilege, including communications necessary for that purpose.”  The fact that this advice was received through the Clerk who had been directed to contact the Township solicitor does not automatically eliminate the validity of the exemption or ground for going into closed session on the date in question, although by far, the best practice is to have such advice delivered in writing or directly by the solicitor.  Even though the legal advice could have largely been given in open session, Amberley Gavel Ltd. is satisfied that the July 8th closed session met the criterion for a closed session under the Act even though there was a deficiency in the authorizing resolution 
A further deficiency in the process should also be noted.   Three of the four interviewees indicated that before the conclusion of the closed session meeting the Clerk was given direction to advertise for new members for the Board and to prepare “a letter of thanks for their years of service” to the three departing members of the Board. Such a direction was inappropriate for the closed session and should have been given in open session. 
The complainant also objected to the attendance of the lay member of the Board in the closed session meeting.  The complainant specifically objected to the fact that this lay member was now privy to legal advice that had been received by the Township. However it is within the discretion of Council to invite any municipal employee or external person to attend an in camera session if they feel that such attendance is required or might be helpful. Accordingly Amberley Gavel Ltd. does not find merit in this objection. 
SUMMARY AND RECOMMENDATIONS
1. The Closed Session Meeting of May 20th, 2015 was, only in part, properly held in accordance with Section 239 of the Act. To the extent that the discussion and debate strayed from discussion of personal matters about individual employees, that portion of the meeting should have been held in public session unless another exception to the Section might have applied.
2. The Closed Session Meeting of July 8th could properly be held in camera in accordance with Section 239 of the Act, although the direction to staff at the end should have been provided in open session.
3. The resolution authorizing the closed session meeting of July 8th should have referenced the “solicitor-client privilege” exemption set out in Subsection 239(2)(f) of the Act. The advice from the solicitor should have been in writing or delivered in person.
4. Generally, the resolutions authorizing these and other closed session meetings of the Township should include greater specificity regarding the nature of the proposed closed session meeting, not just a recital of the Act with an X beside a specific section.
5. To be clearly subject to solicitor-client privilege, legal advice should either be in writing, or delivered directly by the solicitor.
This report has highlighted several weaknesses in process that could be improved. We thank the members of Council and the CAO/Clerk who were interviewed and who each co-operated fully in the process of this investigation. Notwithstanding the deficiencies in process noted in this report, Amberley Gavel Ltd. did not find any lack of commitment to “open and transparent government” among these individuals.

AMBERLEY GAVEL LTD.

Per:  Nigel Bellchamber
February 2016          
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