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REPORT TO 

THE COUNCIL OF NORTH ALGONA WILBERFORCE TOWNSHIP
REGARDING THE INVESTIGATION OF CLOSED MEETINGS OF THE COUNCIL OF NORTH ALGONA WILBERFORCE TOWNSHIP
Complaint

North Algona Wilberforce Township (“Township”) received a complaint about in-camera (“closed”) meetings of Township Council (“Council”) on (1) December 15, 2014; (2) January 19, 2015; (3) February 2, 2015; (4) February 17, 2015; and, (5) March 2, 2015.  

The complainant questioned whether the Township had complied with the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”), in closing these meetings to the public.         
The complaint was sent to the offices of Amberley Gavel Ltd. (“Amberley Gavel”) for investigation.

Jurisdiction

The Township appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of North Algona Wilberforce Township.
Background

(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee moves into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

Section 238.(8) of the Act requires that a municipality or local board or a committee of either of them shall record without note or comment all resolutions, decisions and other proceedings at a meeting of the body, whether the proceedings are closed to the public or not.  In accordance with Section 239.(9), the record is to be made by the Clerk for meetings of a council or by an appropriate officer for meetings of a committee or a local board.

Investigation

The investigation into the complaint began on April 13, 2015.  

The Clerk Treasurer and the Deputy Clerk Treasurer were interviewed during the course of the investigation.  Documents provided by the Town and reviewed during the course of the investigation included agendas, minutes, background documents with respect to the matters under consideration at the subject meetings, the Town’s Procedure and Notice By-laws, and applicable legislation.

Facts and Evidence

(1) The Township’s Procedure By-Law

Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

The Township has a Procedure By-Law that governs the calling, place, and proceedings of meetings, as well as public notice of meetings.
  The Procedure By-Law provides for closed meetings of Council only if the subject matter relates to one or more listed items in the Procedure By-law.
  Those listed items mirror the exemptions in the Municipal Act under section 239.(2).

The Procedure By-Law also requires that the minutes of meetings record, among other things, “all other proceedings of the Meeting without note or comment”.
  “Meeting” is defined as “any Regular, Special, Committee or other Meeting of Council”.

December 15, 2014
(2) Agenda for the Regular Meeting of Council for December 15, 2014
The Agenda for the December 15, 2014 Council Meeting in Open Session contains the item:

16.       IN CAMERA -  

1) 
personal matters about an identifiable individual, including municipal or local board employees

(3) Agenda for the Council Meeting (Closed Session) for December 15, 2014
The Clerk/Treasurer advised that no agendas are prepared for closed sessions of Council.  
(4) Minutes of the Council Meeting (Open Session) of December 15, 2014
The Minutes of the Council Meeting in Open Session of December 15, 2014 indicate that Council resolved to move into Closed Session to discuss “personal matters about an identifiable individual, including municipal or local board employees”.  At the end of  the Closed Session, Council resolved to move back into open session.  There was no reporting out from the Closed Session. 
(5) Minutes of the Meeting of Council (Closed Session) of December 15, 2014  
The Minutes of the Council Meeting in Closed Session indicate that Council was “in Camera” in order to address a matter dealing with “personal matters about an identifiable individual, including municipal or local board employees.  There is no record of what was actually discussed in Closed Session.

We were advised by the Clerk Treasurer that the item dealt with the resignation of two part-time employees who provide services on contract to the Township.  According to the Clerk Treasurer, it is Council’s procedure to receive such resignations in closed session as they identify individuals by name.  

The Clerk Treasurer indicated that the Closed Session Minutes do not specify what was discussed because that was Council’s procedure at the name – i.e. not to note what was discussed.    
January 19, 2015
(6) Agenda for the Regular Meeting of Council for January 19, 2015

The Agenda for the January 19, 2015 Council Meeting in Open Session contains the item:

20.       IN CAMERA (0)-  


20.1 
personal matters about an identifiable individual, including municipal or local board employees

(7) Agenda for the Council Meeting (Closed Session) for January 19, 2015

The Clerk Treasurer advised that no agendas are prepared for closed sessions of Council.  

(8) Minutes of the Council Meeting (Open Session) of January 19, 2015

The Minutes of the Council Meeting in Open Session of January 19, 2015 indicate that Council resolved to move into Closed Session to discuss “personal matters about an identifiable individual, including municipal or local board employees”.  At the end of the Closed Session, Council resolved to move back into open session.  There was no reporting out from the Closed Session, other than noting that Council adopted the minutes of the Closed Sessions for December 15, 2014 and January 13, 2015
. 
(9) Minutes of the Meeting of Council (Closed Session) of January 19, 2015  

The Minutes of the Council Meeting in Closed Session indicate that Council was “in Camera” in order to address a matter relating to “personal matters about an identifiable individual, including municipal or local board employees”.  There is no record of what was actually discussed in closed session.

We were advised by the Clerk Treasurer that the item dealt with a discussion about a personal matter relating to a Township employee. 

The Clerk Treasurer indicated that there is nothing in the Closed Session Record to specify what was discussed because that was Council’s procedure at the name – i.e. not to note what was discussed.    

February 2, 2015

(10) Agenda for the Regular Meeting of Council for February 2, 2015

The Agenda for the February 2, 2015 Council Meeting in Open Session contains the item which is the subject matter of this complaint:

20.       IN CAMERA (0)-  


20.1 
personal matters about an identifiable individual, including municipal or local board employees

(11) Agenda for the Council Meeting (Closed Session) for February 2, 2015

The Clerk Treasurer advised that no agendas are prepared for closed sessions of Council.  

(12) Minutes of the Council Meeting (Open Session) of February 2, 2015

The Minutes of the Council Meeting in Open Session of February 2, 2015 indicate that, in approving the agenda for the meeting, Council resolved that the “in camera [matter] be taken out of [the] meeting”.  Hence, Council did not have a Closed Session on that date.
The Deputy Clerk indicated that she had prepared the Council Agenda in the absence of the Clerk Treasurer.  She indicated that there was a closed session item that she scheduled to be brought forward to Council on the Agenda.  However, she indicated that the Mayor did not want the item discussed as Council had not had enough previous information about the subject of the potential closed session matter. 
February 17, 2015

(13) Agenda for the Regular Meeting of Council for February 17, 2015

The Agenda for the February 17, 2015 Council Meeting in Open Session contains the following item:

20.       IN CAMERA (1) - Advice that is subject to solicitor/client privilege, including communications necessary for that purpose

(14) Agenda for the Council Meeting (Closed Session) for February 17, 2015

The Clerk Treasurer advised that no agendas are prepared for closed sessions of Council.  

(15) Minutes of the Council Meeting (Open Session) of February 17, 2015

The Minutes of the Council Meeting in Open Session of February 17, 2015 indicate that Council moved into Closed Session “for the purposes of 1. Advice that is subject to solicitor/client privilege including communications necessary for that purpose”.  The Minutes note that Council “reviewed [a] letter received from the Jardins Insurance”.
(16) Minutes of the Meeting of Council (Closed Session) of February 17, 2015  

The Minutes of the Council Meeting in Closed Session indicate that Council was in closed session “for the purposes of 1. Advice that is subject to solicitor/client privilege including communications necessary for that purpose”.  The Minutes note that Council reviewed [a] letter received from the Jardins Insurance with respect to an insurance matter.  No substantive votes were taken in the Closed Session.
March 2, 2015

(17) Agenda for the Regular Meeting of Council for March 2, 2015

The Agenda for the March 2, 2015 Council Meeting in Open Session does not list any matters for closed session. 
(18) Minutes of the Council Meeting (Open Session) of March 2, 2015

The Minutes of the Council Meeting in Open Session of March 2, 2015 indicate that Council added an agenda item to the meeting, to be discussed in closed session, “to address a matter pertaining to personal matters about identifiable individuals, including municipal or local Board Employees.”  
The Minutes note that “Council proceed to discuss and [sic] item that had been previously discussed in closed in February”.
(19) Minutes of the Meeting of Council (Closed Session) of March 2, 2015  

The Minutes of the Council Meeting in Closed Session indicate that Council was in closed session “for the purposes of personal matters about an identifiable individual, including municipal or local board employees”.  The Minutes note that Council discussed a personal matter about an identifiable individual.  No substantive votes were taken in Closed Session.
Findings
Essentially, the complaint queries whether or not the Council for North Algona Wilberforce Township complied with the Municipal Act, section 239, in closing the subject meetings to the public.

During the course of the investigation, Amberley Gavel was advised about the substance of the discussions at the closed meetings and reviewed such staff notes as exist from the closed meetings.  It would be improper, however, for Amberley Gavel to automatically discuss in any report the substance of the closed meeting discussions, since disclosure would offend the principle of confidentiality that closed meetings protect.  

In addition, to do so would allow complainants and other third parties to receive information through a closed meeting investigation that they would otherwise not be privy to; that is not the function of a closed meeting investigation.  That is not to say that the complainant in this instance was attempting to do that, but rather that the possibility could be contemplated in other instances.

(1) December 15, 2014 
Council received resignations from two part-time employees who were contracted to provide services to the Township.  Although we can appreciate that a council may think a resignation involves “personal information about an identifiable individual”, it is our opinion that a council, committee, or local board should not go into closed session if that personal information relates only to an identifiable individual’s employment responsibilities or position, including a resignation of employment.  The matter only becomes “personal information”, for example, if the matters discussed involved the assessment of the performance of the particular individual or an investigation into the individual’s conduct.
We were advised that the only reason this was received in closed session was that it was Council’s practice to receive resignations in closed session.

It is our conclusion that the information received in Closed Session of Council on December 15, 2014 was not a matter which attracted the exemption under the Municipal Act relating to “personal matters about an identifiable individual, including municipal and local board employees”.
(2) January 19, 2015 
Having discussed the matter with the Clerk Treasurer, we have concluded that Council was properly in Closed Session on January 19, 2015 wherein it discussed an issue related to a personal matter about an identifiable individual, including municipal and local board employees.

However, by not keeping a written record of what was discussed during the Closed Session, Council and the Clerk breached section 239.(8) of the Municipal Act which requires a municipality or local board, or a committee of either of them, to record without note or comment all resolutions, decisions and other proceedings at a meeting of the body, whether the proceedings are closed to the public or not.  Further, Council breached its own Procedural By-law which requires that the minutes of meetings record, among other things, “all other proceedings of the Meeting without note or comment”.
  
(3) February 2, 2015

We have concluded that Council did not meet in closed session on February 2, 2015.

(4) February 17, 2015 
Having reviewed the content of the discussions, background documents, and the minutes of the Closed Session, we are satisfied that the matter discussed in the Closed Session on February 17 was one for which a municipal exemption to the open meetings rule apply.  
However, it was not properly a matter which engaged section 239(2)(f) of the Municipal Act dealing with solicitor/client privilege.  Solicitor/client privilege is engaged in s.239(2)(f) only when a closed meeting matter deals with advice that is subject to solicitor-client privilege, including communications necessary for that purpose.
The Supreme Court of Canada recently considered the nature of solicitor/client privilege in Blank v. Canada (Minister of Justice) 
:
“The solicitor-client privilege has been firmly entrenched for centuries. It recognizes that the justice system depends for its vitality on full, free and frank communication between those who need legal advice and those who are best able to provide it. Society has entrusted to lawyers the task of advancing their clients’ cases with the skill and expertise available only to those who are trained in the law. They alone can discharge these duties effectively, but only if those who depend on them for counsel may consult with them in confidence. The resulting confidential relationship between solicitor and client is a necessary and essential condition of the effective administration of justice.

Solicitor/client privilege is invoked whether or not the communication is in written or oral form.

Council did not receive any advice, either in writing or orally, from its solicitor on this matter at its Closed Session on February 17, 2015.  Further, there was no solicitor present at the meeting (although we note that a solicitor doesn’t always have to be present to invoke this exemption since Council may be only receiving written advice from its solicitor and does not require the solicitor’s attendance).

Rather, Council was dealing with a letter from an insurance company on an ongoing matter.  That matter was one where there could potentially have been litigation against the Township if the issue was not resolved.  Indeed, litigation had been threatened.  Hence, it is our opinion that Council could have properly been in closed session under the Municipal Act exemption in section 239(2)(e) dealing with “litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board”.
Citing the wrong exemption to the open meetings rule of the Municipal Act is a procedural, not a substantive, error.  We do not believe that a procedural error, particularly when no substantive decisions are made at a meeting (as was the case in this meeting), is a breach of the Municipal Act.
(5) March 2, 2015 
Having discussed the matter with the Clerk Treasurer, we have concluded that Council was properly in Closed Session on March 2, 2015 wherein it discussed an issue related to a personal matter about an identifiable individual, including municipal and local board employees.  Further, the fact that the discussion occurred was properly noted.

Conclusion

Based on the evidence, background documents and the interviews, it is our conclusion that:

1. Council did not need to be in closed session on December 15, 2014 wherein it received the resignations; and closed session minutes were not properly prepared;
2. Although properly in closed session on January 19, 2015, Council breached section 238 of the Municipal Act, and section 18 of its own Procedure By-law by not recording the proceedings of the closed session;

3. Council did not meet in closed session on February 2, 2015;

4. Council was properly in closed session on February 17, 2015, although it invoked the incorrect provision of the Municipal Act to close the meeting to the public;

5. Council was properly in closed session on March 2, 2015.
RECOMMENDATIONS

As a result of our review, we offer several recommendations:

1. Council should be reminded that the provisions in the Municipal Act permitting a council, committee, or local board to meet in closed session are discretionary, not mandatory.  For example, Council does not have to go into a closed session to receive information that relates merely to personal information about an identifiable individual’s responsibilities or position with a municipality or local board.

2. Council, and those preparing agendas, should review the provisions of the Municipal Act to determine the most applicable exemption to invoke when closing a meeting or part of a meeting to the public.

3. Agendas should be prepared for all anticipated closed sessions and circulated to members of Council in advance so that Council is aware of the specific item(s) to be discussed in the closed session.  The closed session agenda will give more specific information than what is identified in a more general way on the open meeting agenda.  With the benefit of a closed session agenda, Council members will know in advance what is to be considered, especially if a member needs to consider in detail the provisions of the Municipal Conflict of Interest Act prior to such a closed session.

4. Minutes of all closed meetings should be recorded in a manner such that the written record will clearly show the items that were discussed, rather than merely the exemption under the Municipal Act that Council had chosen in resolving to hold a closed session, as well as any motions of a procedural nature or to provide direction as permitted under the Act.
Public Report

We received full co-operation from the Township’s Clerk Treasurer and Deputy Clerk Treasurer and we thank them.
This report is forwarded to the Council of North Algona Wilberforce Township.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

_________________________

AMBERLEY GAVEL LTD.

August 2015
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