REPORT TO 

THE CORPORATION OF THE CITY OF WINDSOR
REGARDING THE INVESTIGATION OF AN ALLEGED CLOSED MEETING OF CERTAIN MEMBERS OF COUNCIL ON JULY 9, 2012
COMPLAINT
The Corporation of the City of Windsor (“City”) received a complaint about a meeting on July 9, 2012 between the Mayor, “some unnamed councilors” [sic], and a member of the public. 

The essence of the complaint is that the Mayor and other (unidentified) Councillors met privately to discuss a matter that was listed on the Council agenda for the meeting of July 9, 2012.  As a result of that private discussion, the complaint alleges that the Mayor took certain action.  The complaint alleges that the matter should have been properly dealt with in the open public session of Council.  The complaint asserts:

1.  that these “private” conversations between the Mayor and Councillors constitute a meeting as that word is defined under the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”); and, 

2. that the meeting was “improper”; and,

3. that the meeting was improperly closed to the public.

The complaint was sent to the offices of Amberley Gavel Ltd. for investigation.

JURISDICTION
The City appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the City.
LEGISLATIVE AUTHORITY
Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  
The section sets forth exceptions to this open meetings rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

INVESTIGATION
The City Clerk and the City Solicitor were consulted during the course of the investigation.  
Documents provided by the City and reviewed during the course of the investigation included the City’s Procedure and Notice By-laws, and the Agenda, Communications Information Package, and Minutes of the July 9, 2012 Council meeting.  
BACKGROUND
(a) Agenda for the Council Meeting of July 9, 2012
The July 9, 2012 Agenda for the Regular Council Meeting
 contains an item called “Communications Information Package”.  The item refers to a previously distributed package of communications, numbering 1 to 60, for consideration by Council on July 9, 2012.  
The City Clerk explained that the City’s Procedure By-law provides that the Clerk is to prepare a package of communication items for Members of Council for consideration at Regular Meetings of Council.
  The Clerk is required to note the recommended disposition of the particular item on the correspondence.
  Council may direct staff to undertake certain action with respect to any item of correspondence, as long as such direction is properly moved and seconded as a motion.
   

The City Clerk also explained that, notwithstanding the recommended disposition of the particular item on the correspondence, Council may direct staff to take other action or to take no action at all.  If Council provides no specific direction on an item it is interpreted and understood that the item has been simply “noted and filed” by Council and no further action is taken.  

(b) Communications Package of July 9, 2012
The Communications Package includes a letter and appendices from Mr. Ralph Mayville and Ms. Cathy Moczko seeking the City’s support in funding Mr. Mayville’s trip to attend the 66th First Special Service Force Association Reunion in Washington, D.C.  The item is listed as #44 on the Communications Package and the recommended disposition by staff is “Council Direction Requested”.  
(c) Minutes of the Council Meeting of July 9, 2012
The Minutes for the Council Meeting of July 9, 2012 indicate that this particular item of communication (#44) was “referred”.  However, there is no indication of where it is being referred to.  In the absence of a direction – the referral is understood as to “note and file”.
(d) What Happened to Communication Item #44
The City Clerk was in attendance at the beginning of the Council meeting before the proceedings began.  Apparently, the agenda for the meeting was a lengthy one with a significant number of delegations on certain agenda items and a number of people in attendance at the start of the meeting.  Mr. Mayville was in the audience.  The air temperature in the Council Chamber was hot and stuffy.  

The City Clerk witnessed the Mayor asking Councillor Jones to invite Mr. Mayville into the Walkerville Room (a room behind the Council Chambers).  Councillor Jones did.
The City Solicitor was in the Walkerville Room at the time.  There were no Councillors in the room.  He noted that the Mayor came into the room with Mr. Mayville and Councillor Jones.  The City Solicitor was standing a few steps away from them and could clearly hear the conversation.  Thus, the City Solicitor was able to paraphrase the remarks that the Mayor made to Mr. Mayville.  The Mayor advised Mr. Mayville that it was going to be a long meeting and that it was very hot and uncomfortable in the Chambers.
  The Mayor asked Mr. Mayville if it would be a good idea to let the Mayor’s office “get the word out to the media” on his need for donations to his trip.  The Mayor was apparently indicating that through his contacts with the media Mr. Mayville might be able to receive publicity and public donations.
  The Mayor also offered his office’s services to assist in the donation campaign.  Mr. Mayville agreed that this would be a good approach.

The City Solicitor indicated that Councillor Jones said little, if anything at all, during this “very brief” conversation.  
When Council convened, there was no discussion about communication item #44.  No Council Member spoke directly to (or for or against) the item, asked questions of the item, or made any specific motion on the item.  The item was dealt with in an omnibus referral motion as indicated earlier.

(e) Subsequent Information in the Windsor Star
The Windsor Star reported on Mr. Mayville’s situation in its July 11, 2012 edition.
  The article indicates that “Mayville and his supporters were to have approached council for travel assistance at Monday night’s meeting, but Mayville was ushered in for a private meeting with the Mayor after some councillors privately suggested city taxpayer money shouldn’t go toward the vet’s travel expenses”.

There is no source quoted in the article for the claim that some councillors “privately suggested” that the expenses should not be funded by taxpayer dollars.  There is no evidence that those private discussions in fact took place in any meeting.  

ANALYSIS AND FINDINGS
The complainant has suggested that the conversation between the Mayor and Mr. Mayville and unidentified Councillors
 was a “meeting” and that, because the discussion was not held in open session of Council, that it was an improper meeting in accordance with the Municipal Act.

The first step in the analysis is to determine if this conversation constituted a meeting.  If it did, the next step would be to determine whether it was properly the subject of a closed meeting under the Municipal Act.

(a) What is a “Meeting”?
The Municipal Act does not have a precise definition of a “meeting”:

“meeting” means any regular, special or other meeting of a council, of a local board or of a committee of either of them.

Similarly, the City’s Procedural By-law indicated that a “meeting” means:


any regular or special meeting of Council or Committee.
  

Black’s Law Dictionary is a little more illuminating as it defines a “meeting” as:

The gathering of people to discuss or act on matters in which they have a common interest.

A municipal council’s “common interest” would be to carry out their role under the Municipal Act.
  Similarly, a committee’s or local board’s common interest would be to carry out their role assigned by either the municipal council (in the case of council committees) or by legislation if any (in the case of local boards).
The Municipal Act provides that a meeting of a municipal council can take place only if there is a quorum of members present.
  The City’s Procedure By-law provides that a quorum is a “majority of the whole number of the members of council who are present in person”.
  For Windsor City Council meetings that number is six Members (out of a possible eleven Members).
  
However, it is not enough in our opinion that the presence of a quorum alone be determinative of whether or not a “meeting” was held for the purposes of the open meetings provisions of the Municipal Act.  There are situations where Members of Council gather together either informally or formally outside of their regular or scheduled meetings.  But when those gatherings involve attempts to materially advance the business or decision making of the municipality, even if there are no decisions made during the discussion, the gathering could be deemed to be a meeting.  
(b) Was the Conversation between the Mayor, Mr. Mayville, and Councillor Jones a “Meeting”?
The effect of the Mayor’s offer
 to assist Mr. Mayville with a donations campaign, presumably with Councillor Jones’ tacit support, could mean that Council would not have to make a decision about whether to fund the expenses through taxpayer dollars if the request were withdrawn and money was forthcoming through public donations. But, was the gathering between the Mayor, Mr. Mayville, and Councillor Jones a meeting as determined by the Municipal Act? 
Clearly it was not. There was not a quorum present. The subject matter of the conversation has no bearing in this case as a result.
Hence, we have concluded that the conversation between the Mayor, Mr. Mayville, and Councillor Jones was not a “meeting” within the provisions of the Municipal Act.
(c) Was the Conversation between the Mayor, Mr. Mayville, and Councillor Jones an “Improper Meeting”?

Since we have concluded that the conversation between the Mayor, Mr. Mayville, and Councillor Jones was not a meeting under the Municipal Act, the answer to the question must be “no”.
CONCLUSION
Amberley Gavel has concluded that the conversation between the Mayor and Mr. Mayville, with Councillor Jones present, was not a “meeting” under the Municipal Act.  Since it was not a meeting, it cannot be said that it was improperly held in accordance with the open meetings provisions of the Act.  
PUBLIC REPORT
We received full co-operation from City staff and we thank them.

This report is forwarded to the Council of the City of Windsor.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

 AMBERLEY GAVEL LTD.
Closed Meeting Investigator

May 2013
Nigel Bellchamber
__________________

� S.O. 2001, c. 25.


� Bill 130:  An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).


� The City terms the Agenda as the “Consolidated Order of Business”.


� By-law Number 98-2011, A By-law to provide rules governing the proceedings of Windsor City Council Meetings and its Committees and the conduct of its Member, passed the 7th day of June, 2011, s.6.1.


� Ibid. s.6.4a).


� Ibid. s.6.4e).


� This remark appears to be made in light of the fact that Mr. Mayville is an older gentleman and  the Mayor was concerned about his comfort.


� Indeed, there was a significant outpouring of public support and we understand that Mr. Mayville has been able to receive enough donations to fund his trip.  See Don Lajoie “Donors come through for war hero” The Windsor Star (18 July 2012) online: http://www.windsorstar.com/news/Donors+come+through+hero/6950134/story.html; and Don Lajoie “Support for Devil's Brigade vet overwhelms”, The Windsor Star (30 July 2012 online: http://www.windsorstar.com/news/Support+Devil+Brigade+overwhelms/7010064/story.html.


� Doug Schmidt “Kids rally to fund veteran’s D.C. trip” The Windsor Star (11 July 2012) online: http://www.windsorstar.com/news/Kids+rally+fund+veteran+trip/6914760/story.html.


� Ibid.


� In fact, only one Councillor was a party to the conversation, Councillor Jones.


� Supra, note 1 at s.238(1).


� Supra, note 4 at s.1.


� Black’s Law Dictionary, 8th ed., s.v. “meeting”.


� See Supra, note 1 at s.234(1) of the Municipal Act which delineates a municipal council’s role.


� Supra, note 1 at s.237(1).  With some exceptions, a quorum is defined as a majority of the members of council.


� Supra, note 4 at s.1.


� Ibid.


� Both the City Clerk and the City Solicitor commented that the Mayor sincerely wanted to assist Mr. Mayville and that his offer was made for no other purpose.
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