REPORT TO 

THE COUNCIL OF THE CITY OF WINDSOR 

REGARDING THE INVESTIGATION OF THE CLOSED JOINT MEETING OF THE CITY OF WINDSOR COUNCIL AND THE WINDSOR TUNNEL COMMISSION 

HELD ON MARCH 27, 2008

Complaint

The City of Windsor (“City”) received a complaint on April 4, 2008 about an in-camera (“closed”) portion of a Joint Meeting between the City Council and the Windsor Tunnel Commission held on March 27, 2008.  

The essence of the complaint is that members of the public, including the complainant, were not provided with clear information with respect to the subject matter of the meeting and that notice of the meeting was not published on the City’s website where other meeting notices had previously been posted.  Further, the complaint states that the agenda for the open joint meeting of City Council and the Windsor Tunnel Commission contained misleading information about the nature of the business to be discussed at the meeting.  In addition, the complainant asserts that the Mayor of the City made certain contradictory statements to the media about the subject matter of the closed session.  The complainant alleges that these issues render the meeting itself improper.

This request was sent to the offices of Amberley Gavel Ltd. for investigation.

Jurisdiction

The City of Windsor appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the City of Windsor.

Preliminary Issue

In the complaint, the complainant requested that LAS recuse itself from dealing with this matter since, in the complainant’s opinion, a referral to Amberley Gavel Ltd. (“Amberley”) would give rise to bias or a reasonable apprehension of bias.  The complainant asserted that Amberley could have a conflict of interest given that one of Amberley’s principals had previously provided the Mayor of the City with certain legal opinions.  As a consequence of this connection, the complainant alleged that LAS may be in a conflict of interest situation in dealing with the complaint and should not refer the complaint for investigation to Amberley.

In order to address the complainant’s allegations of bias or reasonable apprehension of bias, Amberley suspended the investigation pending receipt of an independent legal opinion.  The independent legal opinion concluded that neither the principal of Amberley nor Amberley itself was in a conflict of interest position in that the legal advice provided by the principal to the City in the past had no relation to the complaint or the issues raised by the complaint.  As such, Amberley and LAS were not in a conflict of interest position vis a vis the particular complaint.

Although the complainant was twice advised by the investigator that Amberley was not in a position of conflict of interest, the complainant chose not to speak to the investigator further about his complaint.  

Amberley has a responsibility to the City of Windsor, through delegation by LAS, to conduct the investigation in a diligent and expeditious manner.  In light of that responsibility, Amberley determined that the investigation would continue on the record notwithstanding the complainant’s reluctance to discuss the complaint with the investigator.  Amberley’s decision conforms to the provisions of the Municipal Act, wherein:

The [investigator] may hear or obtain information from such persons as he or she thinks fit, and may make such inquires as he or she thinks fit and it is not necessary for the [investigator] to hold any hearing and no person is entitled as of right to be heard by the [investigator]…

Background

(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

Investigation

The investigation into the complaint began on April 30, 2008.  The City Clerk and the complainant were so advised in early May 2008.

The City Clerk was interviewed during the course of the investigation.  The complainant was invited on two occasions to speak to the investigator about the complaint but chose not to do so for reasons indicated earlier in this report.  Documents provided by the City and reviewed during the course of the investigation included agendas, minutes, notices related to the meeting, the City’s Procedure and Notice By-laws, newspaper accounts of the meeting, and applicable legislation.

Facts and Evidence

(1) The City’s Procedure By-law

Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

The City has a Procedure By-law that governs the calling, place and proceedings of meetings.  However, the by-law does not provide for public notice of meetings.  The requirement to provide for public notice of meeting was added to the Municipal Act through amendment under Bill 130.

The Procedure By-law
 provides for closed meetings of Council and its Standing Committees, and requires that, prior to moving in-camera, Council or Standing Committees of Council pass a motion in public session stating:

i. the fact that the Committee/Council is convening into closed session, and

ii. the general nature of the matter to be considered.

The Procedure By-law also provides that the Clerk will prepare a Council Agenda for “Regular Meetings of Council” that, inter alia, states the proposed in-camera agenda items for consideration at the next week’s closed meeting.
  A “Regular Meeting” is defined in the by-law as “a scheduled business meeting held in accordance with the approved calendar/schedule of meetings”.

The Procedure By-law further provides for “Special Meetings”, defined as “a meeting not scheduled in accordance with the approved calendar/schedule of meetings”.
  A special meeting may be called by either the Mayor through written direction to the Clerk, or by a majority of Council members through petition to the Clerk, stating the date, time and purpose for the special meeting.
  The Clerk is required to give notice to members of the Council of all special meetings of Council whenever required at least twenty-four hours before the time fixed for the special meeting.

(2) The City’s Notice By-law

The City’s Notice Bylaw
 provides for notice of matters where the municipality is required to give notice under the provisions of the Municipal Act.  There is no provision in the Notice By-law for the giving of notice of public meetings.

(3) Notice of the Meeting

Approximately a week prior to March 27, 2008, the Clerk’s Department was notified that the Windsor Tunnel Commission (the “Commission”) wished to invite the members of Council (“Council”) to attend a Commission meeting.  In accordance with the practice of the Commission, the clerk assigned to assist the Commission in organizing meetings polled the members of Council and the members of the Commission regarding available dates.  The date of March 27, 2008 was selected.

On March 26, 2008, upon receipt of the Commission agenda for the March 27, 2008 meeting, the Clerk discovered that the Commission was asking that certain issues be discussed by Council and that certain resolutions be considered by Council.  It was at this point that the Clerk advised that the meeting should be a joint meeting between Council and the Commission.  

Following consultation with the Mayor, the Clerk called the meeting as a “Special Meeting” under s.3.3a) of the City’s Procedure By-law.  Although the meeting date and time had already been set, members of the Commission and Council were given official, formal notice of the meeting by e-mail on March 26, 2008 at 4:09 p.m.  

The notice indicated that the closed joint meeting of the Commission and Council (the “closed joint meeting”) would commence at 3:00 p.m., immediately followed by an open joint meeting of the Commission and Council (the “open joint meeting”), and then immediately followed by a closed meeting of Council only, scheduled to commence at approximately 5:00 p.m.  

Attached to the notice were the agendas for the meetings.  The notice and the agendas were also faxed to the media on the afternoon on March 26, 2008 by 3:25 p.m.

Neither the notice of the meetings nor the agendas were posted on the City’s website.  The Clerk confirmed that it is normal practice to do so, although posting on the website is not required by the City’s Procedure By-law.

(4) Agenda for the Closed Joint Meeting

The agenda for the closed joint meeting contains the follow business:

(I) Call to Order

(II) Disclosure of Pecuniary Interest

(III) Motion to Approve the Agenda and Move In-Camera for the Purpose of  



Consideration of the Items of Business

(IV) Agenda Items

(V) Motion to Move Back into Public Session for the Purpose of Adopting Recommendations and Providing the Clerk with Instructions

(VI) Motion to Adjourn

(5) Agenda for the Open Joint Meeting

The agenda for the open joint meeting, which immediately followed the closed session, termed the substantive agenda item for discussion as: “Windsor-Detroit Tunnel Rollover to Windsor-Detroit Tunnel Corporation”.  There was no other business on the agenda, with the exception of the “Call to Order”, “Disclosure of Pecuniary Interest”, and “Motion to Adjourn”.

(6) Minutes of the Special Council Meeting

The minutes of the meeting, which are termed “Special Council Minutes”, indicate that the meeting began at 3:08 pm in open session.  The first order of business was the disclosures [sic] of pecuniary interest, of which none were declared.  A verbal motion was presented, seconded, and carried to move in camera pursuant to section 239(2)(a)(f) of the Municipal Act, 2001, as amended, for discussion of a “Legal/Property Matter – Advice that is subject to solicitor–client privilege”.  

Following discussion of the in-camera matter, a motion was presented, seconded, and carried to move back into public session.  In the open joint meeting, a motion was moved, seconded, and carried to transmit the in-camera recommendations:

That the Clerk BE DIRECTED to transmit the following recommendation(s) contained in the report(s) discussed at the In-Camera Joint Council/Windsor Tunnel Commission Meeting held March 27, 2008 directly to Council for consideration at the next Regular Meeting.

1.
That the verbal report respecting a legal/property matter subject to solicitor-client privilege BE RECEIVED and that Administration BE DIRECTED TO PROCEED in accordance with the verbal direction of Council. [emphasis in original]

The joint open meeting adjourned at 4:34 p.m. 

(7) The Mayor’s Statements in the Media

In the March 26, 2008 edition of the Windsor Star, reporting on the upcoming closed City Council meeting, the Mayor is quoted as saying:

“What we will be dealing with is a recommendation from legal counsel to put the tunnel into a corporation to protect the taxpayers from any financial exposure that might occur from an act of terrorism or accident.”

In the March 28, 2008 edition, the Windsor Star reported that the Mayor said that the “meeting was held behind closed doors because the city was receiving legal advice about its negotiations with Detroit”.

Findings
(1) Notice of the Meeting

The Mayor has the authority under the City’s Procedure By-law to direct the Clerk to call a Special Meeting of Council by stating the date, time and purpose for the special meeting.  The Clerk is required to give notice to members of the Council of all special meetings of Council at least twenty-four hours before the time fixed for the special meeting.
  That is what happened in this instance, although the notice given was just under the twenty-four hour deadline.

Under the Bill 130 amendments to the Municipal Act, the municipality is required to include a provision in the municipality’s procedure by-law for public notice of meetings.  The Municipal Act does not distinguish between giving public notice for regular or special meetings, or open or closed meetings.  Although the Clerk issued a meeting notice and an agenda for the joint meetings to the media, by electronic mail, there was no other public notice.  Given that electronic mail notices of meeting are not published via paid advertising space, the Clerk cannot be certain that the media will properly advertise or characterize the meeting purpose.  

However, the complainant is not alleging that he did not receive notice of the meeting.  The complaint indicates that the complainant had seen a media account of the upcoming joint closed meeting scheduled for March 27, 2008 and complainant indicates that he was at the open portion of the meeting prior to the meeting being closed.

(2) Agenda for the Closed Joint Meeting 

The agenda for the closed joint meeting properly disclosed that Council would be moving into closed session for the purposes of receiving advice on a legal/property matter subject to solicitor-client privilege.  

(3) Agenda for the Open Joint Meeting

The agenda for the open joint meeting termed the substantive agenda item as “Windsor-Detroit Tunnel Rollover to Windsor-Detroit Tunnel Corporation”.  This title is somewhat misleading since Council had already resolved previously to rollover the Windsor-Detroit Tunnel to the Windsor-Detroit Tunnel Corporation.  The Commission and Council are currently undertaking various initiatives as a consequence of the rollover decision, one of which was the subject of the closed joint meeting.

While the title for the item is somewhat misleading, it is a generic title commonly used by the Commission and the Clerk advises that it is not meant to signify or signal any discrete phase of the continuing and evolving initiatives involved in this undertaking.  Nevertheless, it could and did add confusion, at least for the complainant, around the real and substantial purpose of the meeting.

(4) Minutes of the Special Council Meeting

Council may move from an open meeting to a closed session for any item on the published agenda if it meets one of the closed meeting criteria. That is what happened in this circumstance.  Council determined that it should move into closed session with respect to a matter involving solicitor-client privilege.

The resolution to move into the closed joint meeting was properly passed and recorded.  Such a resolution is intended to provide transparency to the process. It tells the public that there is to be a closed meeting and also the general nature of the matter to be deliberated. That was done in this instance.  Further, the Minutes properly record the direction provided to staff in this matter.  

(5) The Mayor’s Statements in the Media

Having not been present at the time that the Mayor made his statements to the media on March 26, 2008, it is not possible to determine whether his statements were made in or out of context about the substantial purpose of the closed meeting.  

In any event, it is the responsibility of the Clerk under the City’s Procedure By-law to publish the purpose of the meeting and to properly disclose the reasons why Council will be moving in-camera to discuss a matter covered by s.239(2) of the Municipal Act.  It is not the responsibility of the Mayor. 

(6) Inaccuracies in Communicating the Purpose of the Joint Meetings

As indicated earlier, the titling of the open joint meeting was somewhat misleading.  While the confusion may have been furthered by the Mayor’s remarks in the March 26, 2008 Windsor Star, neither the unfortunate titling of the agenda item nor the reported remarks of the Mayor would likely render the closed meeting or the instructions given at the closed meeting improper or invalid.  

The ambiguities could be characterized as communication inaccuracies.  Even if the inaccuracies in communication reached the level of a procedural flaw, which we have concluded that they would not, the inaccuracies would likely not render the meeting or the actions taken at the meeting improper, as the complaint asserts.
  The meeting was properly called, the resolutions were properly presented, seconded, and carried, the subject matter discussed at the closed joint meeting was of a nature that the meeting could be closed in accordance with the Municipal Act, minutes were properly recorded, and there were no substantive irregularities.  

Conclusion

Based on the evidence and the interviews with the Clerk, it is our conclusion that the closed joint meeting of Commission and Council held on March 27, 2008 was properly called.  The matter deliberated at the closed meeting fell within one of the exceptions in section 239 for which a closed meeting may be held.  Further, the lack of proper public notice, imprecision in the titling of the substantive matter on the joint open meeting, and the alleged misleading statement by the Mayor to the media about the purpose of the joint closed meeting, likely would not render the meeting or the outcome of the meeting improper.

Recommendations

While the closed joint meeting of Council and the Commission held on March 27, 2008 met the requirements of section 239 of the Municipal Act, there are several recommendations that, if implemented, would clarify the City’s Procedures.

1. Notice of Meetings

Bill 130 amended the Municipal Act to provide for public notice of meetings.  

The City’s general practice is to publish the notices of meetings and the agendas for Council and Committee meetings on the City’s website, although it neglected to do so in this instance.  

It is recommended that notices of all Council and Committee Meetings be provided to the public in an accessible format.  While the Municipal Act does not provide for the form and manner for posting the public notice of meetings, it is recommended that such notice, and the agendas for the meetings, be posted on the City’s website concurrent with the distribution of the notice and agenda to members of Council.   

2. Titling of Agenda Items

The title on the agenda item for the open joint meeting may have been misleading, if it were viewed in conjunction with the Mayor’s remarks published in the Windsor Star on March 26, 2008.  The Clerk may wish to assess the titling of agenda items and whether generic titles should be amended to reflect ongoing processes, particularly for longer-term initiatives.  The amendment to the title would add transparency and clarity and would minimize confusion.

For example, in this instance, the decision has already been taken by Council to form a new corporation for the rollover of assets for the advancement of the Windsor-Detroit Tunnel.  The agenda item might have been titled “Update on the Status of the Windsor-Detroit Tunnel Rollover”.

It is recommended that the recommendation on titling of agenda items be given consideration by the City Clerk.

3. Procedure By-law 

Given the amendment to the Municipal Act providing for public notice of meetings, it is recommended that the Procedure By-law and the Notice By-law be amended to provide for such notice.  

Further, section 3.4 of the Procedure By-law lists the subject matters for which a closed meeting may be held. Although not at issue in this complaint, the list is somewhat out of date. There is always a risk when a municipality parrots the legislation and then the legislation changes.  When the provincial legislation changes, it is necessary to update the Procedure By-law.

Best practice in this instance is to not include the list in the by-law but rather to reference the section of the Municipal Act. The Clerk should then provide members with a one-page list of reasons for which a closed meeting may be held. This list should also be available to the public.

It is recommended that section 3.4 be amended to reflect the current legislative requirements.

Public Report

We received full co-operation from the City Clerk and we thank her.

This report is forwarded to the Council of the City of Windsor.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

Jun 4, 2008

Closed Meeting Investigator

AMBERLEY GAVEL LTD.

____________________

Per:

Item 	Subject			             	Section – Pursuant to Municipal


				     Act, 2001, as amended





1	Legal/Property Matter -		                239(2)(a)(f)


	subject to solicitor-client privilege


	Note:  Report will be distributed at meeting











� S.O. 2001, c. 25.


� Bill 130:  An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).


� s. 223.14(2). Although section 223.14(2) refers to the “Ombudsman”, s.239.2(9) of the Municipal Act provides that an investigator appointed in accordance with s.239.2(1) of the Municipal Act can exercise his or her functions in a manner similar to the exercise of those functions by the Ombudsman.


� The investigation was temporarily suspended during the period May 5, 2008 to May 15, 2008 pending Amberley’s receipt of an independent legal opinion regarding the conflict of interest allegation.


� A By-law to Provide Rules Governing the Procedures of the Council of the City of Windsor and the Conduct of its Members, By-law Number 420-2001, passed 19th November, 2001, as amended by By-law 10-2006, Jan. 30/2006.  (“Procedure By-law”).


� ibid, s.3.4.


� ibid, s.4.1


� ibid, s.1.bb)


� ibid, s.1.dd)


� ibid, s.3.3a) and 3.3b)


� ibid, s.3.3c)


� A By-Law to Describe the Former, Manner and Times for the Provision of Notice under the Municipal Act, 2001, By-law Number 46-2003, passed 17th February 2003, as amended by By-law 232-2005, September 19/05.  (“Notice By-law”).


� “Cover your asset, city urged”.  Windsor Star, Wednesday, March 26, 2008, p.A2.  


� “Tunnel transfer to protect city from liability”.  Windsor Star, March 28, 2008.


�  Although the required notice was issued just under twenty-three hours prior to the meeting, that is not in issue in the complaint at hand.


� See Farber v. Kingston (City) (2007), 279 D.L.R. (4th) 409 (Ont. C.A.), at para. 28 wherein the Ontario Court of Appeal held that procedural irregularities unconnected to the real decision at issue do not render the decision itself illegal.
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