
A REPORT TO THE COUNCIL OF THE CITY OF BRANTFORD REGARDING THE INVESTIGATION OF  CLOSED MEETINGS OF THE SOUTH SIDE OF COLBOURNE STREET TASK FORCE HELD BETWEEN MAY 27, 2008 AND JUNE 3, 2010.

A. THE COMPLAINT

Pursuant to Section 239.1 of the Municipal Act (“the Act”) relating to closed meetings of Council, the City of Brantford received a letter of complaint, signed by six complainants, dated June 7th, 2010. The complaint asked for an investigation of all of the meetings of the South Side of Colbourne Street Task Force (“the SSCS Task Force”) held between May 27th, 2008 and June 3rd, 2010.  Although the letter of complaint enumerated 11 such meetings, the research and interview process for this report confirmed that there were actually 14 meetings of this task force during this time period. The complainants confirmed that they wished to include all such meetings as part of their complaint. Three main issues relating to the proceedings of the SSCS Task Force were raised by the complainants:

· whether the discussions held in closed session were justifiably held in closed session under the provisions of the Municipal Act.
· whether the resolutions giving the grounds for going into closed session provided “meaningful information” 
· whether valid notice to the public was given of the meetings
As well, as a preliminary issue, this report will consider whether the meetings of the SSCS Task Force are subject to the “open meeting” provisions of the Municipal Act as set out in Section 239 thereof.

B. JURISDICTION
The City of Brantford has appointed Local Authority Services (LAS) to act as its closed meeting investigator pursuant to Section 239.2 of the Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to 

undertake the investigation and report to the Council of the City of Brantford.   On July 28th, 2010 the investigator interviewed four of the complainants, a councillor and four staff members. These interviews took place at Brantford City Hall.  Two other councillors were interviewed by phone on August 4th , and August 10th,  2010.

C. LEGAL BACKGROUND

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239.

HYPERLINK "http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_01m25_f.htm%20\\%20s239s1" (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council moves into closed session it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting”. [emphasis added]

Finally, subsections 239(5) and (6) limit the actions that may be taken by the Council at the closed session.  Votes may be taken at the closed session only

for procedural matters or for giving direction or instructions to staff or persons retained by the municipality.

The role of an investigator of a complaint filed under Section 239.1 is fairly narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue. This is particularly important in the context of this investigation which involves an issue of some local controversy.
D. FACTUAL BACKGROUND

The south side of Colbourne Street on the southern perimeter of the downtown of Brantford has been in a deteriorating condition for several decades. The Master Plan for Downtown Brantford completed in April, 2008 and entitled “Towards a Stronger Future” described the area as having “a perception” of “blight” and a particularly high vacancy rate. The blight was “a discouraging sign for potential future investors and visitors to the city”. However the report also acknowledged that the street had an “historic character” and noted that it “is important to gauge the value to the community of preserving this potentially important heritage asset.”

Further, at the commencement of this term of Council, the eleven newly elected councillors participated in a “visioning” retreat and determined, inter alia, that the revitalization of the South Side of Colbourne Street was to be “the top priority” of this particular council. The first step in the revitalization process taken by City Council was the establishment, on April 28, 2008, of a “Task Force”.  Its role was “to promote development of [the] South Side of Colbourne Street.”

Initially, the SSCS Task Force was composed of the Mayor and three members of Council but in November, 2009 its membership was increased to five councillors plus the Mayor.  However, all members of Council were notified of and invited to attend the meetings. Attendance of councillors at the meetings ranged from four (July 23, 2009) to ten (April 8, 2009) with the remainder of the meetings having between five and seven councillors present.  At eleven of the fourteen meetings a quorum of Council (six members) was present. The active attendance and participation of councillors at the Task Force meetings illustrates the importance of the revitalization of South Colbourne Street on the council’s list of priorities. 

The SSCS Task Force met 14 times between May 27, 2008 and June 3, 2010. The initial four meetings were held in the office of the City Manager but as interest in the proceedings of the Task Force developed all of the meetings after April 28, 2009 were moved to the “Charlie Ward Room” or the Council Chambers both of which provided more room for members, staff, and any members of the public. 

Between May 27, 2008 and June 28, 2010 the following key decisions relating to South Colbourne St. were made by the Task Force and Council:

	DECISION
	APPROVED BY TASK FORCE
	APPROVED BY COUNCIL

	To direct staff to enter into negotiations with the YMCA for the development of the central block of the South Colbourne St properties
	June 24, 2008
	July 7, 2008

	To authorize the expropriation of the South Colbourne St. properties
	February 6, 2009
	March 2, 2009

	Final approval of expropriation  following review of the Report of the Inquiry Officer appointed under the 

Expropriations Act
	July 23, 2009
	August 4, 2009



	To demolish all the buildings expropriated
	August 18, 2009
	August 24, 

2009



	To authorize staff to prepare a proposal call for the east and west blocks of the expropriated properties 
	November 10, 2009
	November 16, 2009

	To hold public meetings “in  regard to the redevelopment” of the South Side of Colbourne St.
	----
	December 14, 2009

	To not proceed with the City’s  application for federal funding in light of “further” federal requirements for 1) a heritage review, 2) public consultation, and 3) an archaeological assessment
	June 3, 2010
	June 7, 2010


The complainants interviewed, who considered many of the properties to have heritage value and accordingly were advocates for their retention, all gave evidence that they only became aware of the pending demolition after Council had approved a proposal call for the subject site in November, 2009.  Since that date the issue of the heritage attributes of the subject buildings and their pending demolition became a significant issue in Brantford politics. Ultimately however, demolition of the subject properties was proceeded with and on the date that the interviews for this report were conducted the demolition process had been substantially completed.  
E. PRELIMINARY ISSUE: IS THE SSSC TASK FORCE SUBJECT TO THE “OPEN MEETINGS” PROVISIONS OF THE MUNICIPAL ACT ?

The City of Brantford operates “under a combined Committee of the Whole and Standing Committee structure” (See City of Brantford website, “Council and Committees”).  There are two standing committees - the Finance Committee and the Social Services Committee and two major “Committees of the Whole”, composed of all members of Council,  - the Community Development Committee and the Operations and Administration Committee. 

However, over and above this committee structure, the City has increasingly used a system of Task Forces to deal with specific issues that require focused attention. (e.g. the SSCS Task Force, the “Strategic Growth Negotiations Task Force”, the “Waterfront Master Plan Task Force”).   Composed of councillors appointed by Council, task forces were originally rather few in number but over the past decade their number and activity levels have increased significantly. These task forces now number in excess of ten. They operate in a fashion that is somewhat less formal than standing committees and their meetings are at the call of the Chair. Recommendations from Task Forces are forwarded to City Council for final approval in much the same way that standing committee and committee of the whole recommendations are 
processed. Notably however, “Task Forces” are not specifically provided for in the City’s Procedure By-law and it was the acknowledgement of staff interviewed that they represented something of an anomaly.

With this background in mind, is the SSCS Task Force subject to the “open meeting” provisions set out in Section 239 of the Municipal Act?  Under that section all “meetings” are to be open to the public unless the subject to be discussed falls within one of the exceptions set out in Section 239(2). A “meeting” is defined to mean “any regular, special, committee or other meeting of a council or local board” (Section 238(1)).  In turn, a “committee” is fairly widely defined to mean “any advisory or other committee, subcommittee or similar entity of which at least 50 percent of the members are also members or one or more councils or local boards”.  

Since all of the members of the SSCS Task Force are members of Council, the SSCS Task Force squarely fits within this definition of “committee” with the consequence that the Task Force is, in fact, subject to the open meeting provisions of the Act. In more common parlance, if something looks like a committee and acts like a committee, it is a committee whatever the appellation used. 

A similar interpretation exercise can also be undertaken to establish that the SSCS Task Force is subject to the open meeting requirements set out in the Procedure By-law of the City Brantford. This by-law which is generally very thorough and well drafted, also requires all “meetings” to be open unless the subject matter of the meeting falls within one of the exceptions

set out in Article 15.4.2 (which mirror the provisions in the Municipal Act).

The Procedure By-law then confirms that committees of council are also

subject to the open meeting provisions in the by-law (Article 15.4.5). Finally, although the term “committee” or “committee of council” is not specifically defined, Article 15.2.3 of the By-law which defines the reporting relationship of “advisory or other bodies”, makes it clear that Task Forces would fall within the category of a “committee of council”.

F.  VALIDITY OF THE IN CAMERA MEETINGS OF THE SSCS 

TASK FORCE

The complainants have asked that Amberley Gavel Ltd. review all of the meetings of the SSCS Task Force to determine whether all of the in camera sessions of the Task Force were properly held in camera.  The SSCS Task Force held 14 meetings between May 27, 2008 and June 3, 2010.  At each of these meetings the Task Force went into closed session for at least part of the meeting.

The City Clerk has provided the investigator with a very complete package that included all of the agendas and the minutes for both the open session and closed session portions of all of these meetings. All of the meetings were well documented.

Prior to going into closed session all of the fourteen open session minutes included a resolution, as required under Section 239(4) of the Act, giving one (or in some cases two) grounds for going into closed session. The grounds were very consistent. Eleven of the closed meetings included the following ground authorized under Section 239(2)(c) of the Act: 
A proposed or pending acquisition of land for municipal or local board purposes .

Four of the meetings included the following resolution:

The receiving of advice that is subject to solicitor-client privilege, including communications necessary for that purpose.

And one of the meetings (April 15, 2010) included the following rationale for going into closed session:

Litigation or potential litigation, including matters before administration tribunals.

Upon review of all fourteen closed session minutes, the investigator is satisfied - with two exceptions- that the closed session discussions as outlined in the minutes generally fell within the category for going in camera as set out in the resolution that authorized the closed session meeting. Once the Task Force and then City Council had determined that the City should expropriate the subject properties (February 6, 2009/March 2, 2009)  it is not unexpected that the Task Force would convene into closed session on a regular basis to receive updates on the expropriation process including litigation or potential litigation arising there from. The interviews with the city staff also confirmed that the Task Force was fairly diligent in ensuring that the in camera discussions were limited to the grounds set out in the Act.

Specific reference should firstly be made to the meetings of May 27, 2008 and June 24, 2008 since both the complainants and other parties interviewed questioned the necessity for these two meetings to go into closed session. At these two meetings the Task Force received representations from 1) the YMCA and 2) a developer who had interests in some of the properties on the subject site. However since the City had not yet commenced expropriation proceedings for any of the subject properties on the south side there was authority for keeping these discussions in closed session at this point in time. 

However Amberley Gavel Ltd. does find merit in the complaint relating to the in camera meetings of the Task Force held on April 8, 2009, and August 18, 2009. 

The Meeting of April 8, 2009

City Council had initiated the expropriation process on March 2, 2009.  On April 8, 2009, SSCS Task Force met and went into closed session to receive an “Update on the Expropriation Process”.  The in camera minutes indicate that an “expropriation update document” was distributed but the minutes also indicate that discussion took place regarding “concerns from tenants residing in the affected properties”. This discussion was followed by a motion moved in closed session “to develop a strategy, in co-operation with Housing Department, to address displacement of residents occupying buildings on the south side of Colbourne Street…”. 

In the opinion of Amberley Gavel Ltd. this discussion and motion did not properly qualify for exemption under the category of “a proposed or pending acquisition of land”.

The Meeting of August 18, 2009

At the meeting of the Task Force held on August 18, 2009 a crucial step was taken in the expropriation/demolition/redevelopment process. The discussion took place entirely in closed session.

During the open portion of that meeting the Task Force moved to go into closed session with the following resolution:

“THAT THE COMMITTEE move in-camera (4.46 p.m.) to consider the following:

3.1 Expropriation Process - Approvals and time line for South Side of Colbourne Street (CM2009-092)

3.2 Request for Proposals (Oral Update)

Resolution required to move in-camera to discuss

A proposed or pending acquisition of land for municipal or local board purposes and advice that is subject to solicitor-client privilege, including communications necessary for that purpose.

The public resolution  authorizing the closed meeting  was properly passed.

During the closed session meeting that followed, the Task Force debated and eventually carried a very lengthy, five clause motion that included, inter alia, the following direction and authorization given to staff:

“[to proceed with the] Demolition of the buildings and structures on the expropriated lands…”

Earlier, during the open session of the meeting, the City Solicitor had advised the Task Force as follows:

“…that the Expropriation Plans were registered on August 13th, 2009. All of the affected lands are now the property of the municipality…”

Accordingly, prior to going into closed session, the Committee had been made aware of the fact that the entire block in question was now municipal property.  Accordingly, whether or not these city-owned buildings should now be demolished could not be considered an issue relating to “a proposed or pending acquisition of land”. Thus, some of the deliberations at the closed meeting did not fall within the ambit of the public resolution. 

It is true that the closed session discussions at that meeting also included issues that fell into the two closed session authorizations referred to above.  They should have convened back into open session for that debate. 

Further, as confirmation of this proper procedure, one can examine the minutes of the Special Meeting of Council held six days later where the same lengthy, five clause motion approved at the Task Force meeting was put forward for ratification by City Council.  At that meeting the Council went into closed session only for debate on the first two clauses in the motion. The remaining three clauses, including the authorization to be given to staff to proceed with the demolition, were discussed, debated, and eventually carried in open session.

During that council debate on August 24th an amending motion 

was moved to delete the demolition portion of the main motion but that

amendment was defeated, after some debate, by a vote of 6 to 3.

The wording of the resolution passed at the closed meeting and subsequently the council resolution consisted of five paragraphs, four of which “AUTHORIZED AND DIRECTED” staff or specified staff to undertake certain actions. The fifth paragraph was not an authorization or direction but rather a decision as to which account the costs relating to the project be charged to.

Subsection 239 (6) provides that a meeting may be closed to the public during a vote if section 239 permits or requires the meeting to be closed to the public and the vote is for procedural matters or for giving directions or instructions to staff or agents of the municipality. The vote was not for procedural matters nor was it only for giving instructions or directions. The vote authorized staff to undertake a corporate act. This authorization was a granting of power or authority to staff to act. That is beyond the scope contemplated in subsection 239 (6). 
The resolution voted upon and passed by the Task Force at its closed meeting of August 18, 2009 is of no effect. It would have been better if the Task Force had directed the Clerk by resolution to present the five part motion to council.
G. LACK OF SPECIFICITY IN RESOLUTION AUTHORIZING THE CLOSED SESSION MEETING

The complainants also raised the argument that the resolutions used to justify going into closed session often lacked specificity. 

Section 239(4) of the Act not only requires that the resolution identify “the fact of the holding of the closed meeting” but also requires that the resolution identify “the general nature of the matter to be considered at the closed meeting”.  These resolutions should not simply mirror the grounds set out in Section 239.(2) of the Act. They should be so worded so that a member of the public has some idea of the subject matter of the closed session debate that is to take place.

It is the experience of Amberley Gavel Ltd. (which has undertaken  a substantial number of investigations under Section 239.2 of the Act since that Section was first enacted in January, 2008) that many municipal councils often fall short on this requirement.  Consequently, Amberley Gavel Ltd. has frequently had to encourage councils to add some specificity to the resolutions used prior to going into closed session.

Except for one significant deficiency, Amberley Gavel Ltd. does not find fault with the Task Force in the wording of the resolutions used.  Although the wording of the resolution used at the first three meetings made reference only to a potential acquisition of land “in the downtown core” the appellation of the Committee should have been sufficient to identify what part of the downtown core the Task Force was specifically referring to.  The resolutions from the other meetings did add further wording to assist in identifying the subject matter of the closed session discussion (e.g. “Update on Expropriation Process”, “Request for Proposals” and “Report of Inquiry Officer”.

Where Amberley Gavel Ltd. does find a deficiency however, relates to the meeting held on August 18, 2009.  As stated above, the wording used in the resolution to authorize the closed session meeting of August 18, 2010 was as follows:

“THAT THE COMMITTEE move in-camera (4.46 p.m.) to consider the following:

3.1 Expropriation Process - Approvals and time line for South Side of Colbourne Street (CM2009-092)

3.2 Request for Proposals (Oral Update)

Resolution required to move in-camera to discuss

A proposed or pending acquisition of land for municipal or local board purposes and advice that is subject to solicitor-client privilege, including communications necessary for that purpose.

Again, as outlined above, during the closed session meeting the Task Force considered a lengthy motion, that included the key recommendation relating to the demolition of the subject properties. Yet the resolution to go in camera where this key decision was made contains no reference at all to the issue.  As stated above, the demolition issue should not have been debated in closed session. However, even if there were some validity for some of the  discussion on the demolition taking place in closed session, (e.g. receiving some legal advice on some aspect of the demolition process), at a minimum, the resolution should have referenced the demolition issue. 

In fact, any member of the public reading either the Agenda for the August 18th meeting or the open session Minutes of the same meeting would have no way of knowing that the demolition of the Colbourne St. properties was a subject matter of debate at that meeting.  During the interview process the investigator was advised that public participation was encouraged by the Task Force. But a condition precedent for public participation is public  knowledge of the issues to be discussed. Unfortunately, this was lacking at this crucial point in the Colbourne St. redevelopment process.
H. NOTICE OF THE MEETINGS OF THE SSCS TASK FORCE

During the investigation process it became clear to Amberley Gavel Ltd. that one of the major issues that prompted the complaint was the issue of notice of the meetings of the Task Force or more precisely the lack thereof.  

The complainants further argued that there was a lack of public participation in the decision making process until after the key decisions regarding expropriation and demolition had been already made. Council only seriously sought public input, the complainants argued, beginning in December, 2009 and the input was then limited to the issue of the redevelopment of the subject site after the buildings were to be demolished.

It is the view of Amberley Gavel Ltd. that although it does not have jurisdiction to consider the appropriateness of the public participation process used by the City of Brantford, it does have the jurisdiction to consider the appropriateness of the notice given of the meetings of the SSCS Task Force. Under Section 239.2 (1) of the Act the role of the investigator includes an examination of the issue whether the municipality has complied with a procedure by-law under Section 238(2) of the Act. Such a procedure by-law must include provisions relating to proper notice.   

Notice of meetings of the City of Brantford’s Standing Committees and of Council, including their agendas, are well advertised. The agendas are included on the City’s website and in the “Civic News” advertisement that the City pays for in each Friday’s edition of the Brantford Expositor, the only daily newspaper in Brantford.

Both staff and councillors interviewed during this investigation agreed that the South Colbourne St project was one of the top issues faced by the City of Brantford during this term of Council. The project was given to a Task Force to shepherd its way through implementation. This is not an invalid approach.  

However notice of the majority of the meetings of the SSCS Task Force was significantly less than that given to standing committees of council.  Notice of SSCS Task Force meetings was given in only two ways:

· by inclusion in the “weekly agenda package” that was circulated to members of Council, senior staff, and the media
· by posting on the bulletin board at City Hall a minimum of 48 hours prior to the meeting
Further, notice of four of the meetings of the Task Force was not even included in the “weekly agenda package” either because the Task Force meeting was called at short notice or because the meeting was held during the summer when the “weekly agenda package” process was suspended.

During the interview process, when the investigator raised this issue of (minimum) notice, two replies were given. The first reply was that if a member of the public had expressed an interest in the Task Force, he or she would have been given notice by staff of each and every meeting.  There is no doubt that this would have occurred and in the later stages of the process staff did, in fact, diligently give notice to some individuals at their request.

The second reply was that all members of the public had the right to make representations directly to Council.  Again, there is some validity to this argument. But in this specific case, four and later six members of that 11 member Council had already taken a position on key issues (e.g. expropriation and demolition) at the Task Force stage prior to the issue reaching Council for debate and decision. Although councillors have every right to reverse their positions at council, nevertheless any member of the public wishing to convince their councillors to take a particular position on any issue relating to this project would have an uphill battle if his or her avenue of making representations was limited to an appearance before Council.

Section 238 of the Municipal Act was amended in 2006 to require that the municipality’s procedure by-law provide for public notice of all meetings of council and committees.

Proper notice is recognized as one of the hallmarks of natural justice.There is no doubt that both the Council and staff in the City of Brantford fully endorse the principle of public participation in the decision-making process.  However the recognized right to make representations on issues of public interest is a hollow one if a member of the public is not given adequate notice of the meetings where these issues are being debated and voted upon. 

CONCLUSIONS

Accordingly, as a result of its investigation of the complaint filed on June 7, 2010, Amberley Gavel Ltd. would summarize its findings as follows:

1. The SSCS Task Force appropriately met in closed session at 12 of its 14 meetings. The exceptions occurred during the meetings of April 8, 2009 and August 18, 2009.  At the April 8th meeting the Task Force discussed and carried a motion relating to tenant concerns that should have both been dealt with in open session.  A more significant breach of the open meeting provisions of the Act occurred on August 18, 2009. In the closed session portion of that meeting the Task Force made the key decision to proceed with demolition. This clearly was a matter of public interest. The debate and decision should have occurred in open session. The resolution passed at the closed meeting was of no effect. Had the Task Force directed the Clerk by resolution to present the five part motion to council, the requirements respecting the giving directions in section 239 would have been met.
2. The resolutions used by the SSCS Task Force to justify going into closed session were again, for the most part, valid and contained sufficient specificity to meet the statutory requirement that the resolution describe “the general nature of the matter to be considered”.  Again, the exception to this finding of compliance occurred at the meeting of August 18, 2009.  The deliberations went beyond what was authorized by the public resolution. Assuming that there may have been some aspect of the demolition process that required in camera legal advice, the resolution should, at a minimum, have made reference to the issue of demolition.

3. Amberley Gavel Ltd. Also finds that there was a deficiency in the manner of notice that was given of the SSCS Task Force meetings. This Task Force had a major responsibility for shepherding through the system a key priority for the Council. Yet, particularly in the early stages, this role was performed with a minimum attempt to give notice to the public. If the City of Brantford continues to use the Task Force system, and Amberley Gavel Ltd. does not question the validity of this approach, these entities should be specifically referred to in its Procedure By-law. The notice provisions applicable to meetings of other committees of Council should also be made applicable to Task Forces as required by section 238.

Finally, Amberley Gavel Ltd. would like to thank both councillors and staff who co-operated fully during the course of this investigation. Special note should be made of the thoroughness and diligence of staff of the City Clerk’s office in their provision of the documentation required for this investigation.  

September 14, 2010

AMBERLEY GAVEL LTD.

__________________________________          
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