REPORT TO

THE COUNCIL OF THE TOWN OF CALEDON

REGARDING THE INVESTIGATION INTO A COMPLAINT REGARDING

THE COUNCILMEETING

HELD ON AUGUST 4, 2009

COMPLAINT

The Town of Caledon (Town) received a complaint on September 28, 2009 from a representative of the Bolton Valley Residents Association (BVRA) in regard to an In-Camera session at the Council meeting of August 4, 2009.  The complaint requested an investigation under Section 239 of the Municipal Act alleging that there was a violation of the Planning Act dealing with a matter without notice to the public via newsletter, ads or direct contact by town staff and that an in-camera decision was made on August 4, 2009 as indicated  in Council meeting minutes overturning an earlier April 21, 2009 decision on a land use application.
When the complainant was contacted he asked to correct the written details of alleged contravention to read the complaint was pursuant to Municipal Act Section 239 alone and not the Planning Act. This investigation has proceeded under this former Act’s provisions. 
JURISDICTION

The Town of Caledon appointed Local Authority Services (LAS) as its closed meeting investigator pursuant to section 239.2 off the Municipal Act 2001 as amended by Bill 130 (Municipal Act).  LAS has delegated its powers and duties to Amberley Gavel Ltd to undertake the investigation and report to the Council of Caledon.

LEGISLATION
(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for votes on subject matters contained in s.239(2) or (3) of the Municipal Act, for procedural matters, or to give direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

INVESTIGATION

The complainant, on behalf of the BVRA, was contacted on November 4 and another representative of the BVRA was also interviewed extensively.
The Town Clerk was also interviewed during the course of the investigation. 
 Documents provided and reviewed during the investigation included relevant Agendas, Minutes, and Notice relating to the meeting; and the Town’s Procedural and Notice By-laws and subsequent changes made to the Town’s agendas as they relate to Closed Meeting Matters.

The Town’s Procedural By-law

Section 238(2) of the Municipal Act 2001 as amended requires that every municipality and local board shall pass a procedural by-law for governing the calling, place and proceedings of meetings.  The requirement to provide for public notice of meetings was added to the Municipal Act through amendment under Bill 130.

The Town of Caledon’s Procedural By-law No. 2009-088 is a by-law to govern proceedings of Council, the proceedings of committees, the conduct of  the Members and the calling of meetings and to repeal certain by-laws.

The by-law provides:

Meetings:

Section 3 (a) Council shall hold regular meetings

                (b) Council meetings shall be scheduled on alternative 

                      Tuesdays excluding statutory holidays, and as 

                       otherwise approved by Council.

The By-law also provides for preparation of meeting Agendas and their format, recites sections from the Municipal Act 2001 regarding closed meeting procedures, and provides in a schedule the policy for provision of public notice of meetings, as follows:        

POLICY STATEMENT 
Notice of intention to pass by-law / notice of meeting 
(1) Manner of notice 

(a)Where notice of intention to pass a by-law or notice of meeting is required to be given, notice shall be published in a manner that would provide reasonable notice to the public, including 

(i) publication in a newspaper, 

(ii) posting on the Town of Caledon website, 

(iii) listing the item on a council agenda, 

(iv) prepaid mail, 

(v) distribution of a flyer, and 

(vi) posting in Town of Caledon facilities. 

(b) Where service is required under this policy upon a specific land owner or occupant, service shall be by either personal service or pre-paid registered mail to the last known address of the owner or occupant, as the case may be. 

(2) Time of notice 

(a)Where notice of intention to pass a by-law or notice of meeting is required to be given, such notice shall be provided in the time frame prescribed by any applicable law, and if not so prescribed, notice shall be given as appropriate in the circumstances. 

The Meeting of August 4, 2010
The Minutes of the meeting read, in part, as follows:

5.
CLOSED MEETING
Council was in Closed Meeting Session from 11:10 a.m. to 12:30 p.m.

Moved by R. Whitehead – Seconded by J. Payne                                  458-2009
That Council shall go into closed session under Section 239 of the Municipal Act for the purpose of:

•
Personal  matters  about  an  identifiable  individual,  including  municipal  or  local  board employees;

•
Advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

•
Litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

•
A proposed or pending acquisition or disposition of land by the municipality or local board; and

•
Labour relations or employee negotiations.
Carried.
Upon rising from the closed session Council dealt with the matter that is relevant to this complaint as follows:
4.
Confidential Report LS-2009-032 re:
Advice that is subject to solicitor-client privilege, including communications necessary for that purpose – OMB Matter.

Moved by A. Thompson – Seconded by R. Whitehead


463-2009
That Confidential Report LS-2009-032 regarding Family Foot Care Clinic, 63 King Street West, Bolton, Appeal to the Ontario Municipal Board, be received; and

That the offer of Family Foot Care, as contained in the letter from Mark Flowers, dated 30 July 2009 be accepted subject to;

•
The review of the terms of the draft zoning by-law enclosed in the letter by the Planning & Development Department

•
The execution of an agreement regarding the annual payments of the cash-in- lieu of parking payments

•
The  appellant  providing  for  the  dedicated  residential  parking  space  by  the appropriate signage on site

That the Area and Regional Councillors and staff meet with the area residents after the implementation of the settlement as authorized by Council; and

That staff be instructed to bring forward by the end of the year an official plan amendment to address the Bolton Core Area Residential policies in section 7.3.4 to reinforce the transition provisions and to eliminate the ability to have a free-standing commercial use and to impose appropriate cash-in-lieu policies; and

That staff be instructed to initiate an update of the 2004 Downtown Bolton Area: Parking Study by Marshall, Macklin, Monaghan and include this project in the 2010 Budget as an unmet need.

Carried.

FINDINGS AND RECOMMENDATIONS
1.
As provided for in the Town’s procedural By-law, and as required under the Municipal Act, notice was given of the August 4, 2009 meeting by the posting of the agenda on the Town’s website on July 31, 2009.
For greater certainty for the public, it is recommended that at a minimum that posting on the municipal website be established as the standard no later than a set hour on the preceding Friday in the case of regular meetings of Council and a similar posting and specific time also be established in the case of special meetings. The public should be able to monitor a single location specified in the notice policy in order to be aware of Council meetings.

2.
The Council publishes a comprehensive Agenda in advance of each meeting as part of giving notice of meetings. Where it does not have the potential to negatively affect the interest of one or more parties, including the municipality’s, the municipality has adopted a practice of not only disclosing the statutory allowable exception for a proposed closed portion of a meeting, it attempts to explain further the general nature thereof with a more specific description of the subject matter to be discussed. This practice is considered a best practice among municipalities.
The matter dealt with that prompted this complaint, could have been considered in closed session under either of:

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board; 

or

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

Providing more specificity on the agenda, or the actual motion to move into closed session, could have been possible as it was not confidential that the matter was before the OMB. The substance of the advice to be provided to Council would still, however, have been confidential and delivered in closed session with no opportunity for public input at that meeting.
CONCLUSIONS
It is not unusual for a municipal Council to change its position on a matter before an administrative tribunal such as the OMB. In fact, efforts to reach a mediated settlement prior to a hearing are a major component of the process. 
The Town gave sufficient notice of the meeting in question and while it could have given greater detail that would have allowed a member of the public to know it was going to receive advice regarding 63 King Street West in Bolton, that expanded notice would not have provided an opportunity for public input prior to the Council decision.
Thus, we conclude that the Town could improve the certainty around the giving of notice of meetings, and disclosure of topics to be considered in closed session; however, in this case the procedures followed did not prejudice the interests of residents or the ability of residents to be aware of and to comment on the matter. In fact, a zoning by-law and its associated process were still required following the August 4, 2009 closed session. 
PUBLIC REPORT

We received full cooperation from the Town Clerk and her staff and we thank them.

This report is forwarded to the Council of the Town of Caledon.  The Municipal Act provides that this report be made public.  It is suggested that this report be included on the agenda on the next regular meeting of Council  or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.







June 30, 2010
____________________________

___________________________
for Amberley Gavel  Ltd


Date
