REPORT TO 

THE CORPORATION OF THE COUNTY OF ESSEX
REGARDING THE INVESTIGATION OF THE CLOSED MEETING 

OF ESSEX COUNTY COUNCIL HELD ON JULY 2, 2009
I. Complaint

The Corporation of the County of Essex (“County”) received a complaint on July 15, 2009 about a special in-camera (“closed”) meeting held by the Committee of the Whole of Essex County Council (“County Council”) on July 2, 2009.  The complainant requested an investigation into the validity of the closed meeting.  

The complainant complains that the subject of the closed meeting was not a matter for which the meeting could be closed to the public under the Municipal Act.  Further, the complainant indicates that since the media had previously reported some of the issues that were discussed in the closed meeting the meeting did not have to be held in camera.
This request was sent to the offices of Amberley Gavel Ltd. for investigation.

II. Jurisdiction

The County appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the County.

III. Background

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  
The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Other criteria

(3)  A meeting shall be closed to the public if the subject matter relates to the consideration of a request under the Municipal Freedom of Information and Protection of Privacy Act if the council, board, commission or other body is the head of an institution for the purposes of that Act. 2001, c. 25, s. 239 (3).

Educational or training sessions

(3.1)  A meeting of a council or local board or of a committee of either of them may be closed to the public if the following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the business or decision-making of the council, local board or committee. 2006, c. 32, Sched. A, s. 103 (1).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

IV. Investigation

The investigation into the complaint began on July 16, 2009.  

The Complainant, the County Warden, and the County Clerk were interviewed during the course of the investigation.  
Documents provided by the City and reviewed during the course of the investigation included Agendas and Minutes of Meetings of County Council and its Committee of the Whole, the City’s Procedure By-law, and applicable legislation.  Documents provided by the WindsorEssex Development Corporation were also reviewed.
(a) The Essex County Procedure By-Law
Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

1. Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

The County has a Procedure By-law that governs the calling, place and proceedings of meetings, including provisions for public notice of meetings.  

The Procedure By-law
 provides for closed sessions of Council or its Committees if the subject matter being considered falls within those matters set out in Section 239(2) or Section 239(3) of the Municipal Act.
 
The Procedure By-law provides for Special Meetings of Council at the call of the County Warden, or by the County Clerk upon signed petition by a majority of members of Council.
  Notice of the date, time and location of Special Meetings must be provided at least 5 days prior to the meeting and such notice must be posted on the County’s website.
  Special Meetings may be open or closed as Council decides subject to the provisions of the Procedure By-law governing closed meetings for Regular Council meetings.

(b) Notice and Agenda for the Special Meeting of Essex County Council, July 2, 2009
At the call of the County Warden, a Special Meeting of County Council was held on July 2, 2009.  Notice of the date, time and location of the Special Meeting was provided at least five days prior to the meeting date.  Notice of the Special Meeting was posted on the County’s website.  

The Notice for the Special Meeting indicated that there would be an in-camera session of County Council “to discuss legal matters related to the WindsorEssex Development Commission”.  

The Agenda for the Special Meeting indicated the subject of the Special Meeting as:

4:00 P.M. – SPECIAL MEETING RE COUNTY ROAD TENDER AWARDS

In addition to a report from the County Engineer regarding tenders, the Agenda indicated that an “In-Camera Committee of the Whole” session will be held “pursuant to section 239 of the Municipal Act, 2001, as amended to discuss legal matters”.  The item was placed on the agenda by the County Clerk, at the request of the County Warden.

(c) Minutes of the Special Meeting (Public Version) of Essex County Council, July 2, 2009
The Minutes of the Special Meeting (“Minutes”) indicate that Council discussed and approved certain tenders, moved into a closed session of Committee of the Whole, rose from the closed session, discussed in open session the matter of the “Relocation of  MPAC Office” under new business in open session, confirmed the proceedings of the meeting by by-law, and then adjourned.
The resolution to move in-camera was moved and seconded and reads:  “That Council move into a closed meeting pursuant to section 239 of the Municipal Act, 2001, as amended to discuss legal matters”.  This was followed in the Minutes by a resolution that “Council rise from the In-Camera Meeting of the Committee of the Whole”.  
(d) Minutes of the Special Meeting (In-Camera Version) of Essex County Council, July 2, 2009

The In-Camera Version of the Minutes replicated the Public Version with the addition of notes on the in-camera discussion of Committee of the Whole.  

At the in-camera session, Committee of the Whole discussed various matters respecting the WindsorEssex Development Corporation (WEDC).  Through the Vice President of the WEDC, Committee of the Whole received an oral reading of a chronology of events prepared by the solicitor for the WEDC respecting certain corporate structure issues.  The chronological events incorporated legal advice that the WEDC has received from its solicitor.  Although the WEDC solicitor was scheduled to be in attendance at the closed, she was unable to attend the meeting.  
No votes were taken during the closed session, although the County Warden received instructions from the members of the Committee of the Whole on certain future actions to be taken by the County Warden, County staff, or the County’s own solicitor.  The instructions were not received in the form of resolutions or confirmed in the form of a vote.
The County Warden did not report out to the public session about the nature of the closed session or about the direction to be taken as a result of the closed session.

V. ANALYSIS AND FINDINGS
(a) Titling of the Agenda and Agenda Items
The County Clerk acknowledged that the main title of the Special Meeting Agenda was incorrect, in that County Council would be dealing with more than just county road tender awards.  Further, the ambiguous wording of the In-Camera Committee of the Whole Session – to “deal with legal matters” – could leave the impression that the agenda refers to legal matters surrounding the tender awards.  

However, the Notice for the Special Meeting does indicate that the Special Meeting would incorporate a closed session to deal with “legal matters related to the WindsorEssex Development Commission”.  As such, the titling of the Agenda is merely a procedural oversight and does the render the meeting invalid.
   
(b) The Resolution to Move into Closed Session
Section 239 of the Municipal Act requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting (including special meetings) indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

County Council did pass a resolution at the open session of the Special Meeting that there would be a closed meeting of Committee of the Whole.  However, the resolution did not adequately disclose the general nature of the matter to be deliberated at the closed session.  
At minimum, the resolution should cite the reason for moving into closed session, referring specifically to the applicable reference in the Municipal Act allowing for the exception to the open meetings provisions (e.g. sections 239(2)(a) to (g), or section 239(3), or section 239(3.1) as applicable).  

Moreover, the wording of the resolution needs to do more than simply refer to the section of the Municipal Act that permits the closed meeting exception.  The requirement to add a level of informative detail to the resolution was at issue in a recent case before the Ontario Court of Appeal.  
In Farber v. Kingston (City), the municipality resolved to move in-camera to discuss “legal matters”, without more specifics.  
The City argued that the Municipal Act required only that the municipality cite the applicable section in section 239 of the Act (although admitting that it did not even do that in the matter being contested).  The Court disagreed, indicating that:
In the circumstances of this case, I do not think that the description “legal matters” is sufficient. In my view, the clear legislative purpose informing s. 239 is to maximize the transparency of municipal governance so far as that as possible in the circumstances.


…
The respondent argues that s. 239(4)(b) requires that the resolution do no more than state the exception in s. 239(2) relied on to justify closing the meeting to the public. However, in my view, if the legislative intent was to require no more than that, it would have been easy to say so in s. 239(4)(b). The notion of “the general nature of the matter to be considered” suggests more fidelity to transparent governance than that, while recognizing that a full description of the matter to be considered cannot be revealed to the public because of the very need to go into closed session. 



…

Reading subsections (2) and (4)(b) together in the context of the desirability of

open municipal government, I think that the resolution to go into closed session should provide a general description of the issue to be discussed in a way that maximizes the information available to the public while not undermining the reason for excluding the public… At the very least, “legal matters” is inadequate to state the general nature of the matter to be considered at the closed meetings.

In maximizing the information available, the municipality advances the principles of open and transparent government which are at the core of the open meetings provisions.

In this instance, the County Clerk indicated that she was not given information from the County Warden in order to determine under which exception the particular agenda item would fall.  The County Warden told her that the special in-camera session would deal with “legal matters”.

The County Warden indicated to the Amberley Investigator that the WEDC solicitor claimed that the information to be conveyed to County Council dealt with matters which are subject to solicitor/client privilege and, as such, were appropriate matters to be discussed in closed session.  
Further, the County Warden expressed his opinion to the Amberley Investigation that the matters at issue for the closed session – and the ensuing discussion in the closed session – could fall under at least three exceptions:

(1) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board; and/or
(2) a matter which is subject to solicitor/client privilege, including communications necessary for that purpose; and/or
(3) an educational or training session. 
Our conclusions on whether or not the matter properly fell within one of the exceptions to the open meetings provision in the Municipal Act will be discussed in the next section of this report.  However, for the purposes of clarity and transparency, and assuming for the moment that the WEDC solicitor was correct in that solicitor/client privilege could be invoked, the resolution should have stated:

Moved by ______, Seconded by _____, THAT Council move into a closed meeting pursuant to section 239(2)(f) of the Municipal Act, 2001, as amended, to receive advice that is subject to solicitor-client privilege, including communications necessary for that purpose, dealing with the WindsorEssex Development Commission.
That wording would have provided for greater clarity on what was being considered in closed session, without divulging the substance of the matters discussed.  

However, the failure to pass a more appropriate resolution is a procedural irregularity and would likely not render the meeting invalid.

(c) The Appropriate Exception under the Municipal Act, 2001

We have concluded that the matter discussed at the July 2, 2009 closed session of Committee of the Whole was one which properly fell under section 239(2)(f) of the Municipal Act in that the matter involved advice that is subject to solicitor-client privilege, including communications necessary for that purpose.  Hence, it was a matter that could properly be the subject of a meeting closed to the public as an exception to the open meetings provision of the Act.
In addition to explaining the rationale for this conclusion, we will also address the County Warden’s claim that the matter could fall under two other exceptions in the Act, in order to provide assistance in understanding what is covered by those exceptions.

(i) Solicitor-Client Privilege
The Nature of Solicitor-Client Privilege

Solicitor-client privilege describes the privilege that exists between a client and his or her lawyer. It ensures that clients will feel free and protected to be frank and candid with their lawyers with respect to their affairs so that the legal system may properly function.

The Supreme Court of Canada adopted the following statement to explain solicitor-client privilege:

Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications relating to that purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal adviser, except the protection be waived.

Communication will only be found to be subject to solicitor-client privilege if it is: 
(i) between a client and his or her solicitor, where the solicitor is acting in a professional capacity; 
(ii) made in relation to the seeking or receiving of legal advice; and 
(iii) intended to be confidential.

Although at one time the privilege was restricted to communications exchanged only during the course of litigation, it has been extended by judicial interpretation to cover any consultation for legal advice, whether litigious or not.
  The privilege, once established, is broad and all encompassing and attaches to “all communications made within the framework of the solicitor-client relationship”.

Privilege belongs to the client, not the lawyer. Thus, solicitor-client privilege can only be waived by the client.  Moreover, it must be diligently protected by the solicitor.
  Further, solicitor-client privilege “stands against the world” in that no individual other than the client himself can cause or require the privilege to be waived.

When attempting to resolve a conflict between (a) the protections afforded by solicitor-client privilege and (b) potentially competing obligations in law or legislation, the Supreme Court of Canada ruled that:
1. The confidentiality of communications between solicitor and client may be raised in any circumstances where such communications are likely to be disclosed without the client's consent. 
2. Unless the law provides otherwise, when and to the extent that the legitimate exercise of a right would interfere with another person's right to have his communications with his lawyer kept confidential, the resulting conflict should be resolved in favour of protecting the confidentiality.
3. When the law gives someone the authority to do something which, in the circumstances of the case, might interfere with that confidentiality, the decision to do so and the choice of means of exercising that authority should be determined with a view to not interfering with it except to the extent absolutely necessary in order to achieve the ends sought by the enabling legislation.
4. Acts providing otherwise in situations under paragraph 2 and enabling legislation referred to in paragraph 3 must be interpreted restrictively.

Application to the Complaint
The Amberley Investigator was given access to the communications between the WEDC and its solicitor for the purposes of assessing whether the information contained therein was legal advice.  
Although the Vice-President of the WEDC summarized the information for County Council, as opposed to sharing the actual documents with Council, it is clear that he was reading from documents that were subject to solicitor-client privilege.  The communications were between WEDC (the client) and its solicitor, acting in her professional capacity as a solicitor; were made in relation to the seeking or receiving of legal advice; and were intended to be confidential.  Thus, they met the test for privileged documents.
The solicitor-client privilege asserted over the documents belongs to the WEDC.  Neither the Vice-President nor the WEDC solicitor had received approval from the WEDC that privilege over the documents be waived.  Since solicitor-client privilege “stands against the world”, County Council could not require that the privilege be waived by WEDC.  
As such, County Council would not have been able to receive the information contained in the documents in any other venue than through a closed meeting.
It is not significant that the solicitor who prepared the documents was not in attendance at the meeting.  Quite often, a solicitor will issue advice through written communication and privilege is not waived merely because the solicitor is not in attendance when the communication is considered.  Indeed, municipal staff, who are themselves not lawyers, frequently share legal opinions with municipal councils (e.g. municipal planners who report on legal advice given to them by the municipality’s solicitor).  Privilege is not lost merely because the solicitor is not directly communicating to the meeting audience.

It is also not significant that the solicitor who prepared the documents was not the municipality’s solicitor – i.e. she was not giving advice directly to the municipality.  The Municipal Act does not require that the legal advice be given by the municipality’s solicitor in order to be conform to exception permitted by section 239(2)(f).  It is clear that section 239(2)(f) is designed to protect the common law right to solicitor-client privilege, no matter who is the client at issue.
In addition, it is not material that the media reported information on a date prior to the closed meeting about certain issues that were subsequently discussed at the closed session.  Whatever or whoever the source of the media’s information, mere reporting of information which might be contained in confidential documents does not operate to waive privilege over those documents.
  Privilege must be waived explicitly.

In the result, we have concluded that the matter deliberated at the closed meeting fell within the exception in section 239(2)(f) of the Municipal Act for which a closed meeting may be held.

(ii) Litigation Privilege
The Nature of Litigation Privilege

Litigation privilege seeks to ensure the efficacy of the adversarial litigation process.  While solicitor-client privilege protects communications between solicitor and client, this is not the focus or rationale of litigation privilege. As the Supreme Court of Canada recently explained:  

Litigation privilege, on the other hand, is not directed at, still less, restricted to, communications between solicitor and client. It contemplates, as well, communications between a solicitor and third parties or, in the case of an unrepresented litigant, between the litigant and third parties. Its object is to ensure the efficacy of the adversarial process and not to promote the solicitor- client relationship. And to achieve this purpose, parties to litigation, represented

or not, must be left to prepare their contending positions in private, without adversarial interference and without fear of premature disclosure.

The purpose of litigation privilege is to create a “zone of privacy”, based upon the need for a protected area to facilitate investigation and preparation of a case for trial by the adversarial advocate.
  
However, in order to invoke litigation privilege, the document(s) at issue must have been prepared for the dominant purpose of actual or apprehended litigation.  That is, litigation must be pending on contemplated, in a realistic sense, before a document can attract litigation privilege.  Further, the document must have been prepared for the purposes of assisting in that adversarial process.  Thus, not all communication between a solicitor and a client will be protected by litigation privilege.  
Application to the Complaint
The documents at issue in the closed meeting complaint were not prepared for the dominant purpose of actual or pending litigation.  Hence, they were not protected by litigation privilege at the time of the closed session.

While being careful not to inadvertently divulge the closed meeting discussion, some of the comments made by the members did relate to the potential for litigation.  However, that potential was mere speculation on the part of some members and had not been sufficiently crystallized at the time of the closed meeting in order to cloak the discussion in litigation privilege.  
(iii) The Educational or Training Exception

The Nature of the Educational or Training Exception

The Municipal Act permits a municipal council to have a closed session for the purpose of educating or training the members.  However, at the meeting, no member can discuss or otherwise deal with any matter that materially advances the business or decision-making of the council.  This exception covers meetings where the sole purpose is to provide education or training but where no transactional business or decision making occurs during the session.  
“Education” and “training” are not defined in the Act.  The dictionary definition
 for education is:
the process of educating, teaching, or training; the process of imparting or acquiring skills

And for “training”:

to give the discipline and instruction, drill, or practice designed to impart proficiency

Application to the Complaint
The County Warden opined that the meeting could fall under the education and training exception because his purpose in bringing the item forward was to update County Council on the status and progress of the WEDC in certain key actions undertaken by the WEDC.
Given the nature and purpose of the exception, it is clear that the meeting was not held for the purpose of “educating” or “training” the members of County Council.  An exchange of information, whether it advances the business of the municipality or not, cannot be said to be “educating” or “training” as those words are commonly defined.  To conclude otherwise would allow Council to go into closed session any time a member wanted merely to impart information. 
 Obviously, that notion goes against openness and transparency in municipal government.

Moreover, without divulging the closed meeting discussion, it is also clear that the discussion among the members and the directions given to the County Warden during the closed session did in effect materially advance the business or decision-making of the County Council respecting the particular issues under discussions.  On that basis alone, the exception cannot be invoked.
(d) Procedural Issues Relating to the Closed Session
Certain other procedural matters for the closed session did not conform to the requirements of the Municipal Act, the municipality’s Procedure By-law, or to best practice for closed meetings. 
(i) Instructions Given to the County Warden in the Closed Session

A number of directions, or instructions, were given to the County Warden in closed session by Committee of the Whole.  Those directions were not given in the form of a resolution that was voted upon by the members.

The Municipal Act prohibits any substantive vote from occurring during closed sessions.  However, it allows for procedural votes or for votes related to the giving of directions or instructions to staff or other officials. 

The County Warden indicated that he took direction from the Committee of the Whole throughout the meeting based on his perception over whether or not there was implied consensus among the members that the direction was an appropriate one.  

The County Clerk indicated that the Council would normally give direction or instructions to staff by resolution and subsequent vote in closed sessions.  This instance was, in her opinion, somewhat unusual since the Committee of the Whole was, in the main, giving direction to the County Warden as its representative on the WEDC Board of Directors.  
Best practice is to take votes when giving direction or instructions.  Using the voting process, there can be no confusion or misunderstanding as to the actions to be taken that flow from the closed session, or whether or not there is a consensus among the members that such actions should or should not be taken.
(ii) Rising and Reporting from the Closed Session

Although the Committee of the Whole properly rose from the closed session back into the public portion of the special meeting, the County Warden did not report out from the closed session on what had occurred in the closed session.  
Although not required to do so by the Municipal Act, it is best practice to do so.  Providing a brief summary of what happened in the closed session, without divulging the substance of the in-camera discussions (which would undermine the reason for excluding the public) adds to transparency and openness in municipal government.  This practice should be invoked even if there are no members of the public remaining in the gallery upon rising from the closed session; reporting out would still be recorded in the minutes of the meeting for later public consumption.
In this instance, the County Warden could have stated in the public session that the Committee had discussed certain matters related to the WindsorEssex Development Commission, having received communication that was subject to solicitor/client privilege, and that the Committee had given the County Warden certain instructions to follow up on matters of concern to County Council.  Further, given that it was the County Warden’s intent, seemingly sanctioned by County Council, that the matters would receive a full public airing at a future Council meeting, the County Warden could have advised the public that additional information would be forthcoming in the future at a public session.

(iii) Matters Discussed in the Closed Session

Just before the conclusion of the closed session, one of the meeting participants strayed into a report on the economic development progress of the WEDC.  Although it is apparent that the concluding remarks were merely meant to assure the Committee of the Whole that progress was being made by the WEDC, the remarks were not ones which could fall under the closed meeting provisions of the Municipal Act.  
It is important when a meeting is closed to the public that the chair of the meeting ensures that the matters discussed in the closed session relate solely and specifically to the issues for which the meeting was closed in the first place.

(iv) Introduction of New Business

The Special Meeting, under the topic of New Business, included an item dealing with the “Relocation of MPAC Offices”. New business should never be introduced at a special meeting. Section 240 of the Municipal Act provides for the calling of a special meeting. Section 238 requires that the Procedure By-law provide for notice to the public of all meetings, including special meetings of council. 

Hence, once the agenda has been set, published and notice given to the public new business items should not be entertained. The purpose of a special meeting is to deal only with matters that cannot be dealt with at the next regular meeting of Council.  The introduction of new business at a special meeting goes against the principles of openness and transparency, particularly since the public would have no way of knowing in advance that the issue might be discussed at that particular meeting.  

Conclusion

We have concluded that the matter discussed at the July 2, 2009 closed session of Committee of the Whole was one which properly fell under section 239(2)(f) of the Municipal Act in that the matter involved advice that is subject to solicitor-client privilege, including communications necessary for that purpose.  Hence, it was a matter that could properly be closed to the public as an exception to the open meetings provisions of the Act.

Recommendations

Although we have concluded that the substance of the discussion was properly held in closed session in accordance with the Municipal Act, the following recommendations with respect to procedural aspects of special meetings and closed sessions are offered.

1. Moving into Closed Session
It is recommended that the County Clerk ensure that agendas, resolutions, and minutes contain the appropriate information required by the Municipal Act.  That is, for closed sessions, the agenda, resolution, and minutes should specifically cite the applicable provision in the Act that permits the meeting to be closed to the public and a general description of the issue to be discussed in a way that maximizes the information available to the public while not undermining the reason for excluding the public from the meeting.  

2. Directions and Instructions
It is recommended that motions be introduced and voted upon to record directions and instructions to staff or other officials during closed meetings.  
3. Rising and Reporting from the Closed Session
After having arisen from closed sessions, it is recommended that the chair of the meeting report out to the public session, in a general way, what happened at the closed session.  The chair can provide a brief summary of why the closed meeting occurred (e.g. citing the general nature of the matter discussed) and what happened in the closed session (e.g. indicating that directions or instructions were given to staff), without divulging the substance of the in-camera discussions.
4. Matters Discussed in Closed Session

It is recommended that the chair be diligent and vigilant in ensuring that no topics of discussion are introduced in a closed session which stray from the protections that would otherwise be afforded by the closed meeting exception.  Only matters which are covered by the particular exception should be permitted as discussion or consideration. Also, it is best practice for the clerk should to be alert to his or her responsibility and to advise the chair when the discussions stray into areas that are not properly the subject of closed sessions.   
5. Matters Discussed at Special Meetings
In order to protect the principles of openness, transparency, and accountability, no new business should be added to the agendas of special meetings.
Public Report

We received full co-operation from all parties that we contacted and we thank them.

This report is forwarded to the Council of the Corporation of the County of Essex.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

September 18, 2009
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

____________________
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� S.O. 2001, c. 25 (hereinafter “Municipal Act” or “Act”).
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� ibid, s.4(c).  The Procedure By-law lists all of the exceptions from section 239 of the Municipal Act.


� ibid, ss. 3a) and 3c).


� ibid, s.2e)


� ibid, s.3b)


� The County Warden is County Council’s representative on the Board of Directors for the WindsorEssex Development Commission.  The Board is currently a “transition board”, a matter that is not relevant to the complaint.


� See Farber v. Kingston (City) (2007), 279 D.L.R. (4th) 409 (Ont. C.A.) (“Farber”), at para. 28 wherein the Ontario Court of Appeal held that procedural irregularities unconnected to the real decision at issue do not render the decision itself illegal.


� Farber, ibid, at paras. 19-21.


� Farber, ibid, at para. 28.


� Smith v. Jones, [1999] 1 S.C.R. 455, at para. 46.


� Solosky v. The Queen, [1980] 1 S.C.R. 821, at p. 835 (“Solosky”); See also, Descôteaux v. Mierzwinski, [1982] 1 S.C.R. 860, at pp. 872-873 (“Descôteaux“).


� Solosky, ibid, at p. 837.


� Solosky, ibid, at p. 834.


� Descôteaux, supra note 11, at p. 893.


� R. v. McClure, [2001] 1 S.C.R. 445, 2001 SCC 14 at para. 37. 


� General Accident Assurance Company v. Chrusz, 1999 CanLII 7320 (ON C.A.) at para. 43.  


� Descôteaux, ibid, at p. 875.





� The source of the media’s information was not clear.  There was no evidence that the source of the information was the confidential documents at issue in the complaint.


� Blank v. Canada (Minister of Justice), 2006 SCC 39 at para. 27 (“Blank”).


� Blank, ibid, at para. 34.


� The Canadian Living Webster Encyclopedic Dictionary of the English Language, The English Language Institute of America, Chicago, Illinois, U.S.A. (1974).


� This conclusion could appear to be contrary to the findings in 3714683 Canada Inc. v. Parry Sound (Town), 2004 CanLII 47775 (ON S.C.) (“33714683”).  Without concluding that the Court erred in its finding, in 3714683, the Court explicitly commented on the fact that the in-camera discussion with the developer did not advance the business of the municipality.  Unlike the complaint at issue here, no decisions were made and no directions were given in that case and council was said to be talking “in generalities” and not in specifics during the closed meeting.  Moreover, the Court was not called upon to decide which exception to the open meetings provision was at issue.
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