REPORT TO THE COUNCIL OF THE MUNICIPALITY OF HIGHLANDS EAST REGARDING THE INVESTIGATION OF THE CLOSED MEETING OF COUNCIL HELD ON SEPTEMBER 23, 2008
 The Complaint

The Municipality of Highlands East received a complaint on October 22nd, 2008 regarding an in camera or closed portion of a regular Council meeting held on September 23rd, 2008. At this in camera session directions had been given to staff to initiate the eviction of a medical clinic from a municipally owned building. 
The complainant requested an investigation into the validity of the in camera session. The complaint was forwarded by the municipality to the offices of Amberley Gavel Ltd. for investigation.
It should be noted that some matters that were subject to the in camera discussion on September 23rd, 2008 are referred to in this report. We recognize the obligation to maintain confidentiality in our investigation. Amberley Gavel has been careful to refer in detail only those matters that have subsequently become part of the public record.

Jurisdiction

The Municipality of Highlands East appointed Local Authority Services (LAS) as its closed meeting investigator pursuant to Section 239.2 of the Municipal Act, 2001, as amended (“the Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of Highlands East. On November 17th, 2008 the Investigator retained by Amberley Gavel Ltd. interviewed the Clerk, the CAO/Treasurer, and the Reeve of Highlands East, as well as the complainant, at the municipal administration office in Wilberforce.
Legal Background

(1) Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This is one of the elements of transparent local government. However the Act also provides for a limited number of exceptions that would allow a local council to meet in camera. Section 239 reads, in part, as follows:


239.  (1)  Except as provided in this section, all meetings shall be open to the public.  .

Exceptions


(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,


(a)
the security of the property of the municipality or local board;


(b)
personal matters about an identifiable individual, including municipal or local board employees;


(c)
a proposed or pending acquisition or disposition of land by the municipality or local board;


(d)
labour relations or employee negotiations;


(e)
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;


(f)
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;


(g)
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution also must include “the general nature of the matter to be considered at the closed meeting” [emphasis added]. 
Finally, subsections 239 (5) and (6) also limit the actions that may be taken by the Council, local board or committee at the closed session. Votes may be taken at a closed meeting only for procedural matters or for giving directions or instructions to staff or persons retained by the municipality such as a lawyer or planner.
(2) Notice of Meetings:

Section 238 of the Municipal Act also requires that a municipality pass a procedure by-law including provisions relating to the “public notice of meetings”.

In accordance with sections 238 and 239 of the Act, on February 12th, 2008, the Municipality of Highlands East passed a procedure by-law, By-law 2008-11 (the “Procedure By-law”). 
   The by-law was drafted with the assistance of legal counsel retained by the municipality.
Section 8 of the Procedure By-law entitled “Closed Meetings” essentially mirrors Section 239 of the Municipal Act.
In regard to notice of council meetings, section 6.6 of the by-law states simply:

Public notice of all meetings shall be posted on the municipal web-site and at the main office and sub-offices.

Notably, although the by-law contains a forty-eight hour notice requirement for “special” meetings of council, it does not contain any specific advance notice time requirement for regular meetings of council.  However the Clerk advised the Investigator that the policy of the municipality was to post the council agenda on the Thursday or Friday prior to the regular Tuesday Council meeting.
Factual Background

The “Haliburton Family Health Centre,” is an auxiliary medical clinic to a main clinic located in the town of Haliburton, some 33 kilometers away. It is also the only medical clinic located within the boundaries of the Municipality of Highlands East and has been located in the same location for some 27 years. The building in question is situated on the main street of Wilberforce not far distant from the main municipal administration building also located in Wilberforce. How a decision to “evict” the clinic was taken must be considered in the overall context of the process of municipal amalgamation.

The Municipality of Highlands East is one of four municipalities that comprise the County of Haliburton.  Highlands East was established on January 1st, 2001 as part of the municipal amalgamation program of the Ontario government. On amalgamation, the four former Townships of Bicroft, Cardiff, Glamorgan and Monmouth were incorporated into the new Municipality of Highlands East. However, like many municipalities which were merged in the same time period, implementing amalgamation in Highlands East has been a protracted process and is ongoing.   
As part of this continuing process a staff report entitled “Evaluation of Municipal Properties and Five Year Action Plan” had been prepared in 2005.  By 2007 it seems that not much action had been taken on the action plan. Further, the new Council (elected in November, 2006) decided that it was time to move the amalgamation agenda forward.  Consequently, the Council retained the firm of Templeman Consulting Group Inc. to prepare an “Organizational Review”. This review was to be fairly comprehensive and to include not only a review of staffing, communications, and policies but also a re-evaluation of the use of municipal buildings.
The Organizational Review Report (the “Templeman Report”)
 was submitted to the municipality in May, 2008 and marked “Strictly Private and Confidential”.  It contained numerous comments and recommendations relating to both municipal staffing and municipal properties. Unfortunately, the report was prepared in a fashion that made it difficult to separate out the confidential portions from those portions of the report that had no basis for confidentiality. As a result, the entire report became the basis of several in camera discussions at Council meetings commencing in June 2008 and continuing to the meeting that is the subject of this investigation.

This brings us to the subject matter of the complaint – the closed session of Council held on September 23rd, 2008.  The public agenda for that council meeting included an item “k” - entitled simply “Closed Session.” The Investigator was advised by the Clerk that this is a standard item reference included in all council agendas in order to give council flexibility in case they are required to go in camera if the need arises. The agenda was published and posted in accordance with the municipality’s Procedure By-law and practice.
The public Minutes of the council meeting of September 23rd contain the following information relating to the closed session:

Closed Session

2008-414

Moved by: Donna Graham

Seconded by: Suzanne Partridge

BE IT RESOLVED THAT this Council moves into a Committee of a Whole in order to discuss a matter pertaining to:

· Personal matters about an identifiable individual, including municipal local board employees

· The receiving of advice that is subject to solicitor/client privilege, including communications necessary for that purpose

Carried.

Arise from Closed Session

2008-415
During this closed session Council discussed the performance of a staff member of the Corporation and also reviewed a letter from legal counsel relating to the right of the municipality’s By-law Enforcement Officer to enter onto private property. Both of these issues were referred to, however obliquely, in the Council resolution authorizing the in camera session.

However it was also during this closed session that Council continued its discussion of the recommendations in the Templeman Report. Part of this report considered the need to rationalize the use of municipally owned buildings
. The in camera Minutes of this meeting indicate that a “consensus” was reached on various property matters discussed in the Templeman Report. Among the items of “consensus reached” was the decision to move part of the municipal administration into the space occupied by the Haliburton Family Health Centre. As indicated above, the medical centre occupied part of a municipally-owned building just down the road from the main municipal administration building. This medical clinic had been occupying the space for many years without a long term lease and consequently, from a legal perspective, seems to have been on a month to month leasehold basis. Consequently, staff was given in camera direction to give the Haliburton Family Health Centre “six week’s notice to vacate”. At the same time staff was also given direction to issue a media release relating to some other aspects of the “organizational review” that had been discussed in camera at that meeting and at previous meetings.
The day following the Council meeting, staff issued a media release that outlined some of the recommendations arising out of the Templeman Report (e.g. the need to develop a strategic planning exercise, the need to develop a Risk Management Policy, the need to review the [2005] report on the “Evaluation of Municipal Properties”).  However no mention was made in this media release of the pending move to evict the medical clinic.  The CAO/Treasurer advised the Investigator that Council felt that it would be “inappropriate” for the medical clinic to receive notice of their eviction through the media.

Immediately following the Council meeting, staff also prepared and sent a letter to the medical clinic advising them of the need to vacate in six weeks, all in accordance with the direction that had been given to them in camera. 

Upon receipt of the letter from the municipality, the operators of the medical clinic apparently contacted the local newspaper, the “Haliburton Echo” and consequently on October 7th a front page article appeared, headlined “Doctors’ office closed – Highlands East asks doctors to vacate Wilberforce building”. Public pressure to reverse the decision began to escalate, resulting in a reconsideration of the issue at a Council meeting on October 28th, 2008.
 At the meeting some 50 opponents of the decision to evict the medical clinic crowded the municipal council room and a petition of “560 citizens” was also tabled. Recognizing that the total population of Highlands East is only 2700, the size of the petition gives one some indication of the intensity of the issue in the community.  Not surprisingly perhaps, Council decided to reverse its previous decision.  A resolution was passed that “Council supports and authorizes the continued use of the Medical Centre by the Haliburton Family Medical Centre…and other health  professionals”  The  protesters went home satisfied and the medical clinic remains in the municipally-owned building on the main street in Wilberforce.
Analysis of the Closed Session Process
The jurisdiction of an investigator under s. 239.2 of the Municipal Act is relatively narrow – it is to determine “whether a municipality or local board has complied with section 239 or a procedure by-law under subsection 238(2) in respect of a meeting or part of a meeting that was closed to the public”.

There were three issues discussed in closed session at the meeting of September 23rd:
(a) performance of a staff member 
(b) legal advice received relating to the rights of the By-law Enforcement Officer and 
(c) the “Reorganizational Review”.
It is also relevant that from a reading of the closed session minutes and from the interviews conducted by the Investigator, that most of the time spent in closed session was apparently  on the third item above.

The first two items were referenced in the resolution authorizing the closed session as “personal matters” and “the receiving of advice that is subject to solicitor/client privilege”. Both are exceptions to the open meeting provisions that would permit a council to go in camera under section 239(2) of the Act.
A further exception to the open meeting rules is contained in section 239(2) (c) of the Act. Under that subsection a council may also go into closed session to discuss “a proposed or pending acquisition or disposition of land by the municipality”. 
The discussion regarding the re-acquisition of the medical clinic building by the municipality, by terminating the operator’s leasehold interest in the municipally-owned building, would fit within the parameters of the exception set out in section 239(2) (c). For the same reason the in camera discussions and direction given to staff relating to most of the other property issues emanating from the Templeman Report also could have been authorized under section 239(2)(c). However no reference to this subsection was included in the resolution authorizing the closed session meeting.
Conclusion

As indicated above, the resolution passed by Council prior to going in camera failed to reference the “proposed or pending acquisition or disposition of land” exception.  In failing to do so, Council has failed to comply with section 239 of the Act. For the very same reason Council also failed to comply with section 8.2 of its own Procedure By-law which mirrors the provisions of section 239 of the Act. 
Although this failure to reference the correct exception in the resolution authorizing the in camera session may be considered by some to be only a “technical” fault in light of the fact that the subject matter of the closed session discussion was authorized by the Act, it must be remembered that an “open government” culture also includes the right of the public to know when and why their municipal is going into closed session.  
Section 239(4) of the Act requires council, prior to going into closed session, to pass a resolution that includes “the general nature of the matter to be considered at the closed meeting”. Council, in this case, failed to inform the public of the nature of a substantial part of the in camera discussions.
As well, it is the opinion of Amberley Gavel that much of the closed session discussion and debate relating to the “rationalization” of municipal buildings could have taken place in open session. 
Admittedly, the difficulty lay partially in the format of the Templeman Report which intermingled confidential sections relating to staffing and some specific property issues with other sections which simply made comments and recommendations relating to property “rationalizations”.  However council should have made some greater effort to have the substance of the discussion relating to the building and property issues debated in open session and only retreated into closed session when such specific disposition and acquisition issues (e.g. the eviction of the medical centre) were being discussed.
Recommendations 

Amberley Gavel would also make several recommendations to the Council of Highlands East to bring their procedure and practice within the parameters of the legislation and “best practice” for open government.

1. Notice

As noted above, their Procedure By-law fails to specify a minimum timeline for giving notice of an agenda of a regular council meeting. Section 6.6 of the by-law simply requires that notice be given on the municipality’s web-site, and posted at the main municipal office and “sub-offices”.  The Investigator was advised however that the practice was to post the agenda on the Thursday or Friday prior to the regular Tuesday meeting.
The Procedure By-law should be amended to require that the agenda be posted a minimum of 48 or 72 hours prior to the meeting.
This proposed amendment would give some assurance to members of the public that they would be able to make arrangements to attend a meeting and/or prepare a presentation if there were an item of interest for them on the agenda. There could still be included a provision in the by-law that would allow late items to be added to the agenda with an appropriate procedure to do so, such as a unanimous resolution of Council, recognizing that transparency would be  reduced as a result.
2. Resolution to move in camera 
The resolution used by the council of Highlands East when they wish to go in camera presently reads, in part, as follows:
BE IT RESOLVED THAT THIS Council moves into a Committee of the Whole in order to discuss a matter pertaining to:

There is no need to make reference to “Committee of the Whole” since Highlands East Council is continuing to sit as a full council with the rules of procedure for council continuing to apply. “Committee of the Whole” is a procedural device used to relax rules of debate and/or place someone in the chair other than the Head of Council. It needs to be outlined in the Procedure By-law for it to be used effectively. 

The resolution in use seems to assume that moving into Committee of the Whole is the same as moving into an “in camera” or “closed” session. This is not correct.
A proper procedure would be as follows:

BE IT RESOLVED THAT THIS COUNCIL moves into closed session in order to discuss a matter pertaining to………….
3. Specificity of closed session resolution
It is also now recognized that it is a “best practice” to attempt to give some specificity to the resolution authorizing a closed session without impairing the confidentiality of an issue. Subsection 239(4) of the Act requires that, prior to going into closed session, council pass a resolution stating “the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting” [emphasis added].  It is our view that it is more in keeping with the intent of this subsection that councils should go beyond simply referencing one of the exceptions for going in camera set out in subsection 239(2) of the Act. 
Using the example of the September 23rd meeting of the Highlands East Council:

(1) instead of stating that Council was going into closed session to discuss a matter pertaining to “personal  matters about an  identifiable individual, including municipal local board employees”, the resolution could have read in part:
…personal matters relating to the employment performance of one or more staff members.

(2) instead of stating that Council  was going into closed session to discuss a matter pertaining to “the receiving of advice that is subject to solicitor/client privilege”, the resolution could have read in  part:

      …the receiving of advice that is subject to solicitor/client privilege relating to the rights and duties of by-law enforcement  officers.

(3) instead of stating that Council was going into closed session to discuss a matter pertaining to “a proposed or pending acquisition or disposition of land”, the resolution (which the Council in this case neglected to pass) could have read in part:
      …a proposed or pending acquisition or disposition of land relating to municipal administrative office space as part of the municipality’s “organizational review”
Wording such as the above would give members of the public a better understanding of the rationale for the in camera meeting without breaching any confidentiality. Obliqueness breeds suspicion. Directness provides greater confidence.
4. In camera Direction

The standard closed session minutes of the Municipality of Highlands East include the following procedural wording:
“The following was discussed by Council and consensus as follows: …”
Following the council meeting, staff would then take steps to implement the “consensus” that had been reached. 
Subsection 239 (6) of the Municipal Act permits councils to pass resolutions in closed session only for procedural matters or to give “directions” or “instructions” to staff. Accordingly, it is recommended that the standard closed session process and resolutions used by the Municipality reflect the Act. The following wording would be more appropriate:

“That staff (or agents such as solicitors or planners) be given direction to: … 

5. The Legal Advice Exception for in camera sessions

Subsection 239(2) clearly allows a municipality to go into closed session to “receive advice that is subject to solicitor-client privilege…” Like the other exceptions set out in that subsection, this exception is permissive in nature – it allows a municipality to go in camera for this type of discussion but it does not mandate that they go in camera. 
The Investigator had an opportunity to review the letter that had been received by the municipality relating to t he rights of a by-law enforcement officer and the advice given was general in nature. There was no need for this letter of advice to be discussed in closed session unless the in camera discussion revolved around a specific issue that might have had potential litigious implications. The Investigator was not privy to the substance of the closed session discussion on this matter and accordingly cannot opine on whether the in camera discussion was warranted. 
The recommendation here however is simply that a “lawyer’s opinion letter”, of itself, does not necessarily require a closed session discussion. 
Investigation Process
We received the full co-operation of the Reeve, the CAO, and the Clerk throughout the investigation. Notwithstanding the comments and recommendations noted above, we found a willingness to move forward on a culture of transparency as encouraged by the 2001 and 2006 amendments to the Municipal Act. This viewpoint is also reflected on the web-site of the municipality. 
We also found the complainant to be well-spoken and a sincere advocate of “open government”. 
We thank them all for their co-operation.
November 29, 2008

Closed meeting Investigator

AMBERLEY GAVEL LTD.

________________________

Per:  
.
�. Being a By-law to govern the Calling, Place, and Proceedings for Meetings for the Council of the Corporation of the Municipality of Highlands East and related committees 


� This report in subsequent municipal documents and minutes is sometimes referred to as the “Reorganizational Review”.


� September 25, 2008 media release, Municipality of Highlands East, (“Organizational Review Statement Release”)
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