REPORT TO 

THE COUNCIL OF THE TOWN OF NIAGARA-ON-THE-LAKE 

REGARDING THE INVESTIGATION OF THE MEETINGS OF THE

NIAGARA DISTRICT SECONDARY SCHOOL STRATEGY COMMITTEE 

Complaint

The Town of Niagara-on-the-Lake (“Town”) received a complaint dated March 15, 2010 about “private” meetings of the Niagara District Secondary School (“NDSS”) Strategy Committee, indicating that no minutes or agendas of the NDSS Strategy Committee were available to the public.  The complainant asserted that the committee process was in contravention of the Municipal Act.  

The complaint was sent to the offices of Amberley Gavel Ltd. for investigation.

Jurisdiction

The Town appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the Town of Niagara-on-the-Lake (“Council”).

Background

(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

Investigation

The investigation into the complaint began on May 18, 2010.  The Town Clerk and the complainant were interviewed during the course of the investigation.   Documents provided by the Town and reviewed during the course of the investigation included agendas, minutes, reports, the City’s Procedure and Notice By-laws, and applicable legislation.

Facts and Evidence

(1) The Town’s Procedure By-law

Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 
The Town has a Procedure By-law that governs the calling, place and proceedings of meetings. Section 8.12 of the Procedure By-law
 provides for closed meetings of Council, its Standing Committees, and its “special” committees of Council and requires that, prior to moving in-camera, the “council or local board” state by resolution:
i. the fact of the holding of the closed meeting; and,
ii. the general nature of the matter to be considered at the closed meeting.

The Procedure By-law provides in section 6.5.1 that “Council, may from time to time, appoint special standing committees”.

Section 1.1 provides:

“In all proceedings of the Council and of the committees of the council the following rules and regulations shall apply and be observed and shall be the rules and regulations for the order and dispatch of the business in council and in the Committees thereof”.

Section 8.8 provides that the business of the Standing Committees and any special committees of council, “shall be conducted under the rules governing the procedure in council, as far as the same may be applicable…” This is subject to four exceptions none of which deal with closed meetings of special committees. 

The Town Clerk has the responsibility under the provisions of the Procedure By-Law to give notice of Council and Committee meetings to members. It does not appear to require public notice. 
“Committee” is not defined in the by-law.
(2)  The Niagara District Secondary School Strategy Committee
(i)    Establishment of the Committee

The Niagara District Secondary School is slated for closure in June 2010 by the District School Board of Niagara.
In a report dated November 12, 2009, the Chief Administrative Officer (“CAO”) recommended to Council that a Niagara District Secondary School Strategy Committee (“NDSS Strategy Committee”) be established with a mandate to “discuss and develop a plan for a meeting of stakeholders to prepare a strategy for the next steps in keeping NDSS open”.  The CAO recommended that “a maximum of four members of Council be appointed to the Committee to ensure compliance with the meeting provisions of the Municipal Act”.  He further recommended that the Committee include “a representative from the Friends of NDSS, a representative from the International Baccalaureate (“I.B.”) Committee, a representative of the NDSS Parents Advisory Committee, and a representative of the Niagara-on-the-Lake Chamber of Commerce”.  
At a Special Meeting of Council on November 12, 2009 meeting, Council amended the CAO’s recommendation to include two representatives of the Friends of NDSS and a representative from the Virgil Business Association on the NDSS Strategy Committee.  Hence, the NDSS Strategy Committee would be comprised of eleven members, including four members of Council, two representatives from the NDSS Parents Advisory Committee, one representative from the I.B. Committee, two representatives from the Friends of NDSS, one representative from the Virgil Business Association, and one representative from the Niagara-on-the-Lake Chamber of Commerce.
(ii)  Rationale for Four Members of Council

According to the Town Clerk, senior staff determined that the NDSS Strategy Committee should not be a committee of Council, but should be an ad-hoc, advisory committee to Council, the composition of which should include members of stakeholder groups.   
To that end, the Town’s Solicitor indicated that the NDSS Strategy Committee should only have four members of Council on the Committee, otherwise it would be deemed to be a committee of Council under the Municipal Act.  The Town Clerk indicated that senior staff were advised by the Solicitor that a committee becomes a committee of Council, as “committee” is defined in the Municipal Act, when 50% or more of the total members of Council are designated to be members of a committee.   Niagara-on-the-Lake Council is comprised of a Lord Mayor and eight Councillors, for a total of nine Members of Council.  Hence, senior staff recommended that only four members of Council, being less than 50% of the total composition of Council, be appointed to the NDSS Strategy Committee to maintain the Committee’s desired status.
As will be explained later in this report, the foundation used by the Town for the definition of a committee for the purposes of the Municipal Act is inaccurate.
(iii)  Meetings of the NDSS Strategy Committee

According to the documents received by Amberley Gavel, the Committee held a series of meetings between November 18, 2009 and February 23, 2010.  Agendas and minutes of the meetings were produced.  At its first meeting, the Committee agreed that all Committee meetings were to be “confidential” and that members of Council would be updated by the Lord Mayor (who was a member of the Committee) as required.  Further, the Committee would make recommendations to Council on further actions to be taken.  The agreed courses of action were initially listed as “legal and political”.
Since the municipality believed that the Committee was not operating as a committee established pursuant to the provisions of section 238 of the Municipal Act, the Committee did not resolve to move into closed session for any of its discussions.  It would appear from a review of the minutes of the meetings that the Committee operated by consensus rather than by resolution and voting.
The Town Clerk advised that the Committee’s work product culminated in a “Petition to the Province of Ontario Ministry of Education”.  The Petition was the subject of public consultation and was ultimately submitted by Council to the Province on April 13, 2010.
   
Findings
(1) The Definition of a Committee under the Municipal Act
Section 238(1) of the Municipal Act describes a “committee” as follows:

“committee” means any advisory or other committee, subcommittee or similar entity of which at least 50 per cent of the members are also members of one or more councils or local boards;
Thus, a committee will only be deemed to be a committee of council for the purposes of sections 238 and 239 of the Municipal Act if the particular committee is comprised of more than 50% of council members or members of local boards.  For example, a ten-person committee which is comprised of six council members and four members of the general public will be deemed to be a committee of council for the purposes of the Municipal Act.  In this example, the members of council comprise 60% of the committee, which is more than the 50% threshold stipulated in the Act.  

On the other hand, a ten-person committee which is comprised of three council members and seven members of the general public will not be a committee of council for the purposes of section 238 of the Municipal Act.  In this case, the members of council comprise only 30% of the committee, less than the 50% threshold under the Act.
The Municipal Act provides that once council establishes a committee with membership that meets or exceed the 50% threshold, the committee must operate in accordance with the council’s procedure by-law and with the provisions of the Municipal Act that govern open and closed meetings.

(2)  The Legislative Status of the NDSS Strategy Committee
It is clear from the definition of a “committee” in section 238 of the Municipal Act that the NDSS Strategy Committee was not a committee as is defined in the Act.  Only four (36%) of eleven members were Members of Council.  The composition of the Committee did not meet the threshold required under the Municipal Act for it to be deemed a committee of Council for the purposes of section 239.  
But that is not the end of the matter. It is the duty of a closed meeting investigator to investigate whether the municipality has complied with section 239 or a procedure by-law under subsection 238 (2) in respect of a meeting that was closed to the public, and to report on the investigation. 

There is no definition of “committee” in the Procedure By-law. Council in its Procedure By-law has not distinguished between what would be section 238 committees and non section 238 committees. Council in section 8.8 of the Procedure By-law has provided that the business of the Standing Committees and any special committees of council, “shall be conducted under the rules governing the procedure in council, as far as the same may be applicable…” There is no distinction in the application of the rules in the Procedure By-law. 

Thus, the NDSS Strategy Committee was required by the Town’s Procedure By-law to operate in accordance with the Municipal Act provisions for open meetings.
Conclusion

It is our conclusion that the NDSS Strategy Committee was a committee of Niagara-on-the-Lake Council for the purposes of the open meetings provisions of the Municipal Act because of the all inclusive wording of the Town’s Procedure By-law.  Hence, the Committee did breach the open meetings provisions of the Municipal Act (sections 238 and 239) and its own Procedure By-law when it chose to conduct its meetings through confidential discussions.  As a result, Council did breach the provisions of the Municipal Act when it did not publish either notice of or proceedings of the meetings.  

The failure to apply the intention of Council to the NDSS Strategy Committee together with the misinterpretation of the section 238 definition of committee resulted in the committee failing to comply with the closed meeting requirements.

Recommendation
There is one recommendations that, if implemented, would assist Council when establishing committees or other similar entities in the future.
Composition of Council Committees
It is important that Town Council, and appropriate staff, be aware of the proper definition of a committee under the Municipal Act and how the Procedure By-law impacts on it. Given that Council was operating on the premise of an inaccurate definition, it is recommended that the composition of all current committees be reviewed by Council to determine their status under the Municipal Act in light of the correct definition of a Council committee.

The application of the closed meeting rules in section 239 of the Municipal Act is limited by section 238 to council, local boards as well to committees whose composition is comprised of at least fifty percent of the members of council or local board. However, council may in its Procedure By-law expand the requirement that all committees appointed by council comply with section 239 and thus be subject to review by the Closed Meeting Investigator. That is the case in this instance.

Should a committee be one which attracts the provisions of section 239, appropriate public notice of meetings and proceedings from meetings should be published through the Town’s customary procedures and methods.

It is recommended that the Town’s Procedure By-law be reviewed. 
Public Report

We received full co-operation from the City Clerk and the complainant and we thank them.
This report is forwarded to the Council of the Town of Niagara-on-the-Lake.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting. Fort educational purposes, this Report will be made available on the Amberley Gavel website following the next regular meeting of Town council. 
August 25, 2010
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

____________________

Per:

� S.O. 2001, c. 25.


� Bill 130:  An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).


� A By-law to Regulate the Proceedings of the Council of the Corporation of the Town of Niagara-on-the-Lake, By-law No. 3026-96, passed 22nd July 1995, as amended by By-law No. 3026A-03, 28th April 2003 and By-Law No. 3026B-06, 23rd May 2006, and By-Law No. 3026C-07, 26th February 2007.  (“Procedure By-law”).


� The Petition is available online through the Town’s website at:  � HYPERLINK "http://www.notl.org/files/%7BFE11D5DB-41E4-4227-B674-D19746EBE22B%7DMicrosoft%20Word%20-%20NDSS%20PETITION%20for%20Minister%20Dombrowski.April%2013%202010.pdf" �http://www.notl.org/files/%7BFE11D5DB-41E4-4227-B674-D19746EBE22B%7DMicrosoft%20Word%20-%20NDSS%20PETITION%20for%20Minister%20Dombrowski.April%2013%202010.pdf�.  Although the complainant indicated that the consultation process was at times too rushed for genuine public participation, that portion of the complaint is outside the scope of our investigation.
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