REPORT TO 

THE COUNCIL OF THE MUNICIPALITY OF PORT HOPE

REGARDING THE INVESTIGATION OF THE CLOSED MEETINGS OF THE COMMISIONERS OF PORT HOPE HARBOUR
I. Complaint

The Municipality of Port Hope (“Municipality”) received a complaint on February 20, 2009 about in-camera (“closed”) meetings held by the Commissioners of Port Hope Harbour
 (“Commissioners”).  

The essence of the complaint is that all meetings of the Commissioners are closed to members of the public, including the complainant, in contravention of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).

This request was sent to the offices of Amberley Gavel Ltd. for investigation.

II. Jurisdiction

The Municipality of Port Hope appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the Municipality of Port Hope.

III. Background

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  
The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

IV. Investigation

The investigation into the complaint began on March 16, 2009.  

The City Clerk was interviewed during the course of the investigation.  Communication also took place with the Administrator of the Commissioners, the Commissioners’ solicitor, the Complainant and the Complainant’s solicitor.
Documents provided by the City and reviewed during the course of the investigation included the City’s Procedure and Notice By-laws, the By-laws appointing members of the Commissioners, and applicable legislation.

(a) The City’s Procedure By-Law
Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

The City has a Procedure By-law that governs the calling, place and proceedings of meetings, including provisions for public notice of meetings.  

The Procedure By-law
 provides for closed sessions of Council or its Committees if the subject matter being considered is set out in Section 239(2) or Section 239(3) of the Municipal Act.

The By-Law notes that the Council has six (6) Standing Committees.  In addition, Schedule 1 to the Procedure By-Law lists eighteen committees that report to Council through Committee of the Whole, and three committees that report directly to Council.  The Commissioners of Port Hope Harbour is not listed as either a Standing Committee or other committee.

However, Schedule 1 provides that:

The provisions of the Procedural By-law are generally observed by the following Boards of Management:
1. Cemetery Board

2. Commissioners of Port Hope Harbour

3. Police Services Board

4. Port Hope Library Board
(b) Port Hope Harbour Vesting Act
The Port Hope Harbour Vesting Act
 (“Vesting Act”) was enacted in 1853 by the Province of Canada (pre-dating Confederation) to transfer the lands comprising the Port Hope Harbour to “a body corporate, by the name and style of “The Commissioners of Port Hope Harbour”.
  The Vesting Act provided that the Commissioners “have and may exercise the powers vested in bodies corporate by the interpretation act”.

Prior to enactment of the Vesting Act, the Port Hope Harbour was in control of the Port Hope Harbor (sic) and Wharf Company (the “Harbor Company”), a body independent of the municipality, and with authority to complete the Port Hope Harbour by virtue of “An Act to incorporate certain persons therein named under the style and title of the “Port Hope Harbor and Wharf Company”.  
By 1853, the allotted time for completion of the harbour by the Harbor Company had expired.  The Town Council of Port Hope
 brought a petition to the government of the day to have the Harbor Company’s powers forfeited for non-completion of the harbor.  Since the Town was unable to buy the Harbor lands (include lands, stock, and premises of the Harbor Company, collectively called the “Harbor”) outright, it resolved to defray the purchase cost by accepting personal security from certain private individuals (named in the Vesting Act).  Those individuals (collectively “the investors”) would hold the land “in trust for the sole and only use and benefit of the said Town Council”.
  Council, in turn, would be indebted to the investors.
The investors and the Mayor of the Town of Port Hope were appointed as members of the board of directors (“The Commissioners of Port Hope Harbour”) for the first five years.  The Vesting Act provided specific directives for appointment of new members once the investors were re-paid the debt owing to them by the Town, with the stipulation that new members be “duly qualified and eligible to be elected as Town Councillors”
.  Eventually through the passage of time, vacancies on the board would “be filled up by the Municipality” provided that any vacancies would be filled by individuals who were qualified and eligible to be elected as municipal councillors.  Although not explicitly stated, it would appear that the legislation provides that the Mayor of the municipality would always have a seat on the Commissioners.
The Commissioners of Port Hope Harbour were conferred certain powers to fix tolls, to make additions and improvements to the harbor, and to do other things necessary to maintain and improve the harbour lands.  Those powers were subject to certain provisions respecting “Municipal Corporations”.

The Vesting Act further required the board to keep regular book of accounts “which shall be public accounts, and be annually audited by the Auditors of public accounts for the said Town of Port Hope, and published with the accounts of the said Municipality of said Town”.
  
(c) The Current Commissioners of Port Hope Harbour

The board of directors for The Commissioners of Port Hope Harbour is comprised of the Mayor, Members of Council of the Municipality, and two citizen members appointed by Council.  It holds regular meetings in order to conduct the business of the Commissioners.  Minutes of those meetings are forwarded to and received by Council for information. 
The Commissioners do not have paid staff. Staff from the Municipality are appointed by the Commissioners as the Administrator and Treasurer but are not paid by the Commissioners.  Staff of the Municipality also maintain Harbour Commission lands in exchange for a portion of Harbour Commission revenues.
The books of the Commissioners are audited by the Municipality’s external auditor and a summary statement is included in the financial statements of the Municipality.

(d) Position of the Commissioners on the Complaint

With respect to the complaint at issue, the Commissioners takes the position that the Commissioners is a separate corporate body and is not a committee or board of the Municipality.  Further, given that the Mayor is appointed to the Commissioners by legislated authority under the Vesting Act, and not by Council, the Commissioners takes the position that it is not a committee or board established by the Municipality.  Therefore, it is not subject to the Municipal Act and, as such, it does not have to have open meetings.  It has a legal opinion to that effect from its external solicitor. 
(e) Position of the Municipality on the Complaint

The Municipality also takes the position that the Commissioners is an independent body corporate, is separate from the Municipality, and is not “governed by the Municipal Act, Municipal Act procedural meeting or Closed Meeting requirements of the Municipality’s Procedural By-law”.

The Municipality indicated that the provision in the procedural by-law that the Commissioners is required to abide by the procedural by-law is “simply to give the Commissioners a context”.  The Municipality further stated that it has developed a draft procedural by-law specific to the Commissioners and a draft appointment by-law for consideration in the near future. 

V. Preliminary Matter Re Jurisdiction of Amberley Gavel
Amberley Gavel has jurisdiction to investigate complaints only if the body complained of is subject to the provisions of s.239 of the Municipal Act.  As such, as a preliminary matter, it must first be established whether or not the Commissioners is a committee of Council, a local board, or a committee of a local board.  
(a) The Purpose of a Municipality

The Municipal Act sets out the purpose of a municipality as follows:

Municipalities are created by the Province of Ontario to be responsible and accountable governments with respect to matters within their jurisdiction and each municipality is given powers and duties under this Act and many other Acts for the purpose of providing good government with respect to those matters.

(b) The Powers of a Municipality

The Municipal Act confers certain rights, powers, and privileges upon a municipality so that the municipality may exercise broad powers to provide services.
  There are three types of municipalities in Ontario: single-tier (e.g. the City of Toronto), lower-tier (e.g. the Municipality of Port Hope), and upper-tier (e.g. the County of Northhumberland).

In the case of lower-tier municipalities such as Port Hope, the Municipal Act confers broad powers in subsection 11 (2) and also provides for powers called spheres of jurisdiction in subsection 11 (3). One of the spheres of jurisdiction confers the power to pass by-laws respecting transportation sustems, other than highways. According to section 1 of the Act, a “transportation system” includes harbours, ports and transportation terminals.

(c) Delegating Municipal Powers
The Municipal Act recognizes that a council of a municipality cannot carry out all of the activities of the municipality and, in order to operate efficiently and effectively, could delegate some of its powers to committees, local boards (including municipal service boards), or corporations established by the municipality.
  
Unless enacted by separate enabling legislation, the delegation of municipal powers to a committee, local board, or corporation, must be done by by-law of the municipality, setting out any restrictions to the delegated powers and/or the manner in which the power is to be exercised.
    

i. Committee and Local Boards

A local municipality has the power to set up committees and local boards (including municipal service boards), to establish the governance structure of the municipality and its local boards, to delegate certain of its powers to committees and local boards, and – with some exceptions – to dissolve committee and local boards.  
ii. Municipal Services Corporations

The municipality may also establish separate corporations in order to carry out its mandate.
  A regulation governing the power of the municipality to do so, and the power of the established corporation(s), has been enacted and provides as follows:

A municipality may use the power … to establish a corporation only if the municipality by itself, or together with one or more other public sector entities, establishes the corporation and,
(a) the corporation’s purpose is to provide a system, service or thing that the municipality itself could provide; or
(b) the establishment of the corporation is expressly authorized by this Regulation. 

Once established, such corporations are not local boards for the purposes of any Act, with certain limited exceptions.

However, the Regulation governing municipal services corporations does not apply to certain corporations that a municipality is expressly authorized under any other Act to establish or control.

Further, a municipality can nominate or authorize a person to act as a director or officer of a corporation in relation to any corporation whether it is incorporated under the Municipal Act or any other Act.  Thus, even if the municipality does not establish the corporation, if the corporation is established under the Municipal Act or another Act, the municipality can nominate or authorize a person to act as a director or officer of that corporation.

(d) Delegated Bodies under Section 239 of the Municipal Act
For the purposes of s.239 of the Municipal Act, a committee is defined as “any advisory or other committee, subcommittee or similar entity of which at least 50 per cent of the members are also members of one or more councils or local boards”.
  
A local board is defined by the Municipal Act as “a municipal service board, transportation commission, public library board, board of health, police services board, planning board, or any other board, commission, committee, body or local authority established or exercising any power under any Act with respect to the affairs or purposes of one or more municipalities, excluding a school board and a conservation authority”.
  All local boards with the exception of a public library board and a police services board are subject to the provisions of s.239 of the Municipal Act.   

As indicated earlier in this report, a corporation established by a municipality under the Act is not a local board for the purposes of any Act, including the Municipal Act and its s. 239.

VI. ANALYSIS AND FINDINGS
Having considered the provisions of the Municipal Act, the next step is to determine the status of the Commissioners of Port Hope Harbour under s.239 of the Municipal Act.
The Commissioners of Port Hope Harbour was initially established under provincial legislation prior to the enactment of the Constitution Act, 1867 
 which provided for the division of powers as between the federal and provincial governments.  Although the regulation of harbours and ferries remained under federal jurisdiction under the Constitution Act, 1867, the Port Hope Vesting Act had already transferred the authority for the Port Hope Harbour lands to the Town of Port Hope.  

On careful reading of the Vesting Act, it would appear that the primary reason for the establishment of the Commissioners of Port Hope Harbour was that the municipality could not, at the time, purchase the harbour lands outright.  It had to raise security to defray the cost of the purchase.  In order to protect their security interest, the individuals who put up the personal security to the municipality were appointed to the body corporate, the Commissioners of Port Hope Harbour.
Unlike other harbour commissions, the federal government did not maintain jurisdictional or representational authority over the lands at issue.  The power to own, govern and manage the harbour lands was effectively purchased by the municipal council, through the Commissioners of Port Hope Harbour.  The lands were thus removed from federal jurisdiction.  Further, unlike other harbour commissions who are comprised of a combined of federal and municipal appointees (respecting the federal government’s jurisdictional rights), the Commissioners of Port Hope Harbour can be comprised of only persons who are duly qualified to be elected as municipal councillors.    
The Vesting Act brought the harbour lands under the municipality’s jurisdiction as a “service” to be provided by the municipality to the benefit of the municipality, notwithstanding the initial composition of board of directors for the Commissioners of Port Hope Harbour.

As defined by the Municipal Act, the harbour lands are a municipal “service or thing that the municipality considers necessary or desirable for the public”.  The question remains as to whether The Commissioners of Port Hope Harbour is a local board (including a municipal service board) or a municipal services corporation.
  If it is a local board, it falls under the provisions of s. 239 of the Municipal Act; if it is a municipal services corporation, it does not.
(a) The Structure of the Commissioners of Port Hope Harbour

Having analysed the provisions of the Municipal Act, we have concluded that the structure of the Commissioners is more akin to a local board than to a municipal services corporation for the following reasons:
(a) The mere fact that it is a body corporate does not mean that it is a municipal services corporation.  Many local boards of a municipality, such as a library board, a police services board, or a health board, are bodies corporate and yet they remain classified as a local board for the purposes of the municipal act.  
(b) A local board can be established under another statute and does not have to be established by virtue of a municipality’s authority under the Municipal Act.  A local board can be “a body or local authority established or exercising any power under any Act with respect to the affairs or purposes of one or more municipalities”.
  Hence, the fact that the Commissioners was established through the Port Hope Vesting Act is not determinative of whether or not the Commissioners is a local board or a municipal services corporation.
(c) Generally, a municipal services corporation is established under the Business Corporations Act
 and the municipality holds some or all of the shares in the corporation.  That is not the case with the Commissioners; it is not a corporation established under the Business Corporations Act as a share capital corporation.
(d) The fact that the Commissioners is deemed a “municipal corporation” under the Port Hope Vesting Act does not necessarily signify that it is a municipal services corporation.  Many local boards are municipal corporations but they are not municipal services corporations as that term is defined and regulated under the Municipal Act.  Hence, the fact that it is deemed as a municipal corporation by words in an ancient statute does not remove it from the ambit of the current Municipal Act.

(e) The general power to establish municipal services corporations was only given to municipalities with the enactment of the Municipal Act, 2001 after significant consultation with municipalities and other government sectors.  Prior to that time, the power to establish and control a municipal services corporation was significantly constrained and was limited to only certain functions of a municipality, such as economic development and community development.  Hence, it cannot be said that the framers of the Vesting Act had the intention to create the Commissioners as a municipal services corporation.
(f) The fact that the Mayor of the Municipality has always been, and could always be, a member on the Commissioners by virtue of the Vesting Act does not remove the Commissioners from the ambit of the Municipal Act.  
The open meetings provisions of the Municipal Act are engaged when the particular entity is classified as a council, committee of council, local board, or committee of a local board.  The composition of the entity is only an issue when dealing with a committee, where at least fifty (50) percent of the members of the committee must be members of council before the open meeting provisions apply.  
There is nothing in the Municipal Act that exempts a body from the open meetings requirements simply because the Mayor or any other individual is appointed to the entity by virtue of a separate statute.
Indeed, it would appear that the Commissioners was set up in the manner that it was under the Vesting Act because the Town at the time was unable to purchase the lands outright and the structure provided for protection of the security interests of the individual investors.  Had the situation been otherwise, it is conceivable that the enabling legislation would not have dictated a structure for the Commissioners and would have left it to the Town to decide how to govern and manage the lands.
For all of the above reasons, we have concluded that the Commissioners of Port Hope Harbour is a local board of the Municipality, as that term is defined by the Municipal Act.

(b) The Open Meetings Provision

At the core of the open meeting requirements of the Municipal Act are the principles of openness, transparency, and accountability.  The public have a right to know how public funds are being used, how decisions are rendered, and how services are delivered and managed.  That right to know is limited through very narrow exceptions to the open meeting requirements of the Municipal Act.  
It is clear on a comprehensive reading of the Municipal Act that a municipality may not remove itself from the open meeting provisions of the Municipal Act merely by structuring itself out of the Act.  Indeed, the only delegated body that is potentially exempt from the open meeting requirements is a municipal services corporation.
  All other delegated bodies must abide by the open meeting requirements of the Municipal Act.

It is understandably confusing and frustrating for the public when municipal councillors can literally walk across a room, take off their municipal councillor hat, call themselves by some other title, conduct the business of the municipality under the guise of a delegated body, and absolve themselves of the responsibility to be open and transparent.  Indeed, those are the very actions that the open meeting requirements of the Municipal Act were designed to prohibit. 

However, that is what has happened in this case with the Commissioners of Port Hope Harbour:  
· The business of the harbour commission involves a “service or thing that the municipality considers necessary or desirable for the public”, otherwise the long-ago Town of Port Hope would not have taken steps to purchase the harbour.  
· The harbour lands are owned by the citizens of the municipality and are entrusted in the care and control of the Municipality through the Commissioners of Port Hope Harbour.  
· Seven municipal councillors are appointed to the Commissioners; a majority of the members of the Commissioners.
  
· Those councillors, along with two private citizens, govern the business of the harbour commission.  
· Because all meetings are closed to the public, the business of the harbour commission is not conducted in an open and transparent fashion.
Moreover, there is nothing in the Municipal Act that would support the notion that the Commissioners should be exempt from the open meeting requirements of the Act merely because the commission is a body corporate or because the Mayor is a member of the Commissioners through a separate, ancient statute.  Given the importance of openness, transparency, and accountability in municipal government, one would rightfully expect that the legislature would have made such an exemption explicit.

To foster democracy and public interest, as is required when municipally elected officials meet to make decisions respecting the business of a municipality, the decision-making process of the Commissioners should be open, transparent, and accountable.  Meetings of the Commissioners should be open meetings, unless the meeting or portion of a meeting involves a subject matter that is permitted to be discussed in closed session.

It should be particularly noted that Amberley Gavel is not concluding that the Municipality or the Commissioners were doing anything deliberately wrong or evasive in taking the position that the Commissioners was exempt from the Municipal Act.  Both were acting on the advice of the Commissioners’ solicitor.  However, on its own interpretation of the Municipal Act and in accordance with its authority under the Municipal Act, we do not agree with that advice.
Conclusion

Based on the evidence and a comprehensive interpretation of the legislation, it is our conclusion that the Commissioners of Port Hope Harbour are, for the purposes of the open meetings provisions of the Municipal Act and for those purposes alone
, a local board of the Municipality.  As such, the Commissioners must abide by the provisions in section 239 of the Act and must conduct their meetings in open session unless the subject matter deliberated at those meetings fall within one of the exceptions in section 239 for which a closed meeting may be held.  
Recommendations

1. Open Meetings Requirements
It is recommended that the Municipal Clerk provided the Commissioners with material and training on the open meetings requirements of the Municipal Act, including information on the circumstances when meetings may be closed to the public if the subject matter falls within one of the exceptions to the open meeting requirements of the Act.     

2. Procedural By-law
It is recommended that, given the findings of this report, the Municipal Clerk review the procedural by-law of the Municipality to determine how, as a local board, the Commissioners must abide by the provisions of the procedural by-law, including the giving of public notice of meetings, taking and publishing of minutes, etc. 
Public Report

We received full co-operation from all parties that we contacted and we thank them.

This report is forwarded to the Council of the Municipality of Port Hope.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

May 21, 2009
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

____________________

Per:







� Note that this body is often referred to as the “Port Hope Harbour Commission”.  Throughout this report, the body will be referred to as the “Commissioners of Port Hope Harbour” or the “Commissioners”.


� S.O. 2001, c. 25.


� Bill 130:  An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).


� A copy of the complaint was also received directly from the complainant by Amberley Gavel.


� A By-Law to govern the proceedings of the Council of the Municipality of Port Hope and its Committees, By-Law Number 134/2007, passed 18th December, 2007 (“Procedure By-law”).


� ibid, s.3.19.


� 16 V. c.140. p 543.  


� The Port Hope Harbour Commission is unique from other harbour commissions in that it was not established under the Harbour Commissions Act, R.S.C. 1985, c. H-1.  Most harbour commissions are under federal jurisdiction.  The Harbour Commissions Act provides that a majority of representatives on the commission are appointed by the federal government and the balance appointed by the municipal council.  Some harbour commissions, like the Toronto Port Authority, are set up under other specific enabling legislation, but also have the majority of representatives appointed by the federal government on the board of directors.


� The “Town of Port Hope” has since been renamed the “Municipality of Port Hope”.  To maintain consistency with the wording of the Vesting Act, the Municipality will be referred to as the “Town” in this section of the report.


� supra, note 7, p. 544.


� ibid., p. 547.


� ibid., p. 549.  An Act to provide by one general law for the creation of Municipal Corporations, such as the establishment of regulations of Police, in and for the several Counties, Cities, Towns, Townships and Villages in Upper Canada, 12 V., c.81. 


� ibid., p. 550.


� Letter to Amberley Gavel from S.C. Dawe, Director of Corporate Services/Municipal Clerk, Municipality of Port Hope, dated February 24, 2009.


� supra, note 2, s.2.


� ibid., Part II


� ibid. s. 10(1).


� supra, note  s. 15(1).


� ibid. s. 203.


� Municipal Services Corporations, O. Reg. 599/06.  The regulation prohibits the establishment of corporations for certain purposes and services but such prohibitions are not relevant to the complaint at issue.


� ibid. s. 21(1).  The exceptions are not relevant to the complaint at issue.


� ibid. s. 21(3).


� ibid., s. 238(1).


� ibid.


� Formerly called the British North America Act, 1867, the Constitution Act, 1867 constitutes a major part of Canada's Constitution. The Act entails the original creation of a federal dominion and defines much of the operation of the Government of Canada, including its federal structure, the House of Commons, the Senate, the justice system, and the taxation system.


� It is obviously not a committee of council since it is a body corporate.  Committees of Council are rarely established as bodies corporate.


� supra, note 28, emphasis added.


� R.S.O. 1990, c. B.16.


� However, in exchange for giving the power to municipalities to structure municipal services corporations, the Province enacted a stringent regulation that municipalities must follow before establishing such corporations (including undertaking a business study, conducting public consultations, etc.).  That Regulation balances the flexibility required by the municipality to structure its services to a share corporation while still maintaining some form of control over the assets and services devolved to the corporation. 


� Indeed, although not structured as a committee of council, the Commissioners of Port Hope Harbour are in effect configured similar to a committee as defined by the Municipal Act – more than fifty (50) percent of the membership of the Commissioners is comprised of members of Municipal Council.


� Amberley Gavel does not have the jurisdiction to determine the status of the Commissioners under any other legislation.
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