
A REPORT TO THE COUNCIL OF THE VILLAGE OF SUNDRIDGE REGARDING AN INVESTIGATION OF THE FOLLOWING ALLEGED IMPROPERLY CLOSED MEETINGS OF COUNCIL:
· MARCH 18, 2014
· APRIL 17, 2014
· MAY 16, 2014
· AUGUST 5, 2014

· AUGUST 12, 2014

I.    COMPLAINT

Pursuant to Section 239.1 of the Municipal Act (“the Act”), Amberley Gavel Ltd. received a complaint dated August 26, 2014 requesting an investigation of the Village’s procedures and policies regarding an alleged closed meeting of Council held on August 5, 2014 and a closed session portion of a regularly meeting held on August 12th.  In the same letter of complaint, the complainant suggested that “Other recent dates in which such [improper meetings] may have taken place include: Tuesday, March 18, 2014, Thursday, April 17, 2014 and Friday, May 16, 2014.” 
The complainant further alleged that the Village conducted some of these meetings “without public notice, an agenda, or minutes taken and that, furthermore, the topic or content of this meeting was not reviewed at the next regular council meeting…” 
During an interview with the complainant, the Review Officer was provided with a further written document outlining other instances of closed meetings and “special meetings” held in 2014.

II.    JURISDICTION
“Local Authority Services” (LAS), a subsidiary of the Association of Municipalities of Ontario, has been appointed to act as the closed meeting investigator for the Village of Sundridge pursuant to Section 239.2 of the Municipal Act.  LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake this investigation and report. 
The Review Officer for Amberley Gavel Ltd. travelled to the Village of Sundridge and conducted three interviews with the complainant and two others. He also conducted two further interviews by phone. 
III.    LEGAL BACKGROUND

Section 238 of the Municipal Act provides that all municipalities must have a procedure by-law governing the calling, place, and proceedings of meetings, including a provision for public notice of meetings.

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239.

HYPERLINK "http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_01m25_f.htm%20\\%20s239s1" (1) Except as provided in this section, all meetings shall be open to the public.
Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,
(a) the security of the property of the municipality or local board;
(b) personal matters about an identifiable individual, including municipal or local board employees;
(c) a proposed or pending acquisition or disposition of land by the municipality or local board;
(d) labour relations or employee negotiations;
(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;
(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;
(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.
A further exception is contained in Subsection (3.1):

A meeting of a council …or of a committee…may be closed to the public if the following conditions are both satisfied:

1. The meeting is held for the purpose of educating or training the members.

2. At the meeting, no member discusses or otherwise deals with any matter in a way that materially advances the business or decision-making of the council, local board, or committee.

The role of an investigator of a complaint filed under Section 239.1 is relatively narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue.
IV.   FACTUAL BACKGROUND 
1. The Meetings of March 18th, 2014 and May 16th, 2014.
Both of these meetings were identified in the notices given and the minutes taken as “Pre-budget Committee Meetings”.  All members of Council were invited and did attend these meetings. The purpose of these meetings was to review the draft annual budget and to reduce the departmental “wish list” to a list that could be presented before a regular council meeting for eventual approval. The latter Council meeting where Council approved the 2014 budget took place on June 10th, 2014.
Notice of both of these “Pre-budget Committee Meetings” was given by email to the members of council at least three days prior to the meeting. The meetings were also posted on the front door of the village administrative offices but the exact date of the posting could not be determined.  Notice of these meetings appears not to have been posted on the village’s website nor in the weekly paper. (Comment on the feasibility of advertising in the weekly newspaper will follow).
Minutes of both meetings were taken and the minutes appear identical in format with the minutes taken of all other council meetings.

It should also  be noted that notice of the regular council meeting of June 10th where the budget was adopted was posted on the front door of the administrative offices and at “the office counter” 12 days before the meeting and was advertised in the local weekly paper 5 days before the meeting. 
These notices also advised that “the 2013 Consolidated Financial Statements” of the municipality were available on line.
2. The Special Council Meeting of April 17th, 2014
On April 17th, 2014 Council held a Special Closed Session Meeting to discuss issues relating to a proposed “splash pad” to be constructed in a municipal park. The splash pad was to be financed by donations from the community to honour a well-known member of the community who had passed away.
Notice of the meeting was given to members of council the day prior to the meeting and was also posted at the administrative offices on the same date. 
The posted notice read as follows:

Special Council Meeting


(Closed Session)


Thursday, April 17, 2014


10 A.M.

The evidence indicates that notice of this meeting was posted neither on the Village’s website nor in the weekly paper.
After the meeting was called to order on April 17th, the following motion was moved and carried:
“That in accordance with the Municipal Act Section #239(2) the Council moves to a Council of the Whole at 10:15 a.m. in order to address a matter pertaining to personal matters about an identifiable individual, including municipal or local board employees – Benefactor of Donation; and a proposed or pending acquisition or disposition of land by the municipality or local board – Village of Sundridge – Benefactor of Donation.”
The minutes of the meeting indicate that the closed session discussion involved a discussion with two members of the fund-raising group for the splash pad regarding the respective roles of the village and the group on the financing and the construction of the splash pad and the ongoing responsibilities for the upkeep of the facility. 
During the interview process, both the Clerk and Mayor advised the Investigator that they considered this discussion to be appropriately held in camera because of the “sensitivity” of the issue – the project was to honour a recently deceased and esteemed member of the community and yet there had been some concerns expressed by members of the community both regarding the location of the splash pad and the ongoing responsibility for the upkeep and operation of the splash pad.  The Investigator was also provided with a copy of a letter from the Village’s solicitors that been received a few days before the meeting that set out some concerns regarding liability but from both the minutes of the meeting and the interviews conducted it seems that the lawyer’s letter was not directly addressed at the meeting.
It should also be noted that this issue returned to a regular open meeting of council on May 13th for approval of the project.
3. The Special Council Meeting of August 5th, 2014
Over the past year the major municipal infrastructure program was the complete overhaul of the municipality’s sanitary sewer system. Although the project commenced in 2013 the determination of how the Village taxpayers were to pay their share of the project did not come to a head until July and August of 2014.  The catalyst of what quickly became a major community issue was the issuance of a letter from the municipality in late July advising taxpayers that the municipality was intending to finance the project by way of “local improvement charges”. Quickly realizing the seriousness of the community’s reaction to the letter, the Mayor and Council decided to hold a public meeting to hear the residents’ concerns. They also decided, admittedly belatedly, to seek legal advice on the municipality’s financing options.  The public meeting was scheduled for August 6th but the legal advice was not received until August 11th.

Recognizing that a large turnout was anticipated for the public meeting, the locale of the meeting was changed to the local arena. Approximately 250 of the 1000 residents of the municipality attended the meeting. The Mayor in his interview with the Review Officer acknowledged that this was by far the largest issue in his entire 44 year municipal career as a councillor (10 years) and Mayor (34 years).
In order to prepare for the public meeting scheduled for August 6th, the Mayor called a Special Council meeting for August 5th.  Notice of the August 5th meeting was given to members of council one week before the meeting and public notice of the meeting was posted at the administrative offices approximately 3 days before the meeting. The purpose of the special council meeting was “to discuss the format presentation of the public meeting to be held on August 6, 2014”. From the evidence it appears that notice of this August 5th meeting was neither posted on the village’s website nor advertised in the local newspaper. 

The Special Council meeting took place, as scheduled, on August 5th.  No members of the public were in attendance. The minutes of the meeting indicate that the council discussed “the format to be followed at the public meeting August 6…” and “the questions and concerns that they have been receiving regarding the letter dated July 23, 2014 setting out the charges”.
4. The Closed Session portion of the Regular Council Meeting of August 12th.

Six days after the public meeting held at the arena Council had its regular Council meeting on August 12th.   The original Agenda for this meeting as posted and advertised on the village’s website advised that “there were no items for [closed session] discussion at the time of agenda preparation”.  However at the commencement of the meeting the following motion was moved and carried:
“That the agenda for the August 12 meeting be amended by adding a closed session to be placed after the deputation takes place – with addition of motion from Lyle Hall.”
The Council then heard “deputations” from representatives of the thirty plus citizens who were present because of the sewer financing issue. After the deputations were heard the following motion was moved and carried:
“That in accordance with the Municipal  Act Section 239(2) the Council moves to a Council of the Whole at 5:48 p.m. in order to address a matter pertaining to advice that is subject to solicitor-client privilege, including communications necessary for that purpose – re Sewer Project Charges.” 

The minutes of the closed session meeting indicate that Council spent most of the time in camera reviewing the financing options as set out in the letter received from their legal counsel regarding the sewer project.

After completion of the  in camera session council which lasted just over one hour , Council reconvened in open session and immediately moved and carried a motion instructing the treasurer “to issue a notice” that the local improvement charge process would not be used and that “council will be considering other mechanisms to recover the costs from benefiting property owners”.
V.    ANALYSIS AND FINDINGS

 
1. “Pre-budget Committee Meetings” of March 18th and May 16th 
In both the minutes taken of these meetings and the interviews of the administrative staff and council members, these two meetings were referred to as “Pre-Budget Committee Meetings”. However notwithstanding the terminology used, there is no doubt that these were Village Council meetings – all members of Council were invited to attend and the topic of discussion – the village budget - was indisputably an issue within the jurisdiction of the council. However, even if the gathering was that of a “committee” of Council rather than the Council itself, under Section 238(1) of the Municipal Act the notice provisions and the open meeting provisions of the Municipal Act as set out in Section 239 of the Act would be equally applicable. 
Section 238(2) of the Municipal Act requires every municipality to have a procedure by-law that, inter alia, contains rules “for governing the calling, place and proceedings of meetings including provision for notice of meetings.  Sundridge has met this requirement in part by the passage of By-law 2008-023. This by-law contains the following provisions regarding notice of council meetings:

· The agenda for a regular meeting of council is to be given to members of Council on the Thursday before the regularly scheduled Tuesday meeting (Section 11 d)).
· The agenda for a regularly scheduled meeting of council is to be available to the public on the day of the council meeting (section 11g)).
· Persons “desiring a deputation to council shall give notice in writing to the Clerk by the Thursday prior to the scheduled meeting of council and may or may not be heard at the discretion of the Presiding Officer” (Section 11 c).
· The Clerk shall give every member of Council “at least 24 hours’ notice” of a special meeting of council.
Public notice of meetings, regular or special, is not referenced in the Procedure By-law.
Further, the Municipal Act also requires a municipality to have a “notice by-law”. The Village has met this requirement by the passage of By-law 2011-030. This by-law contains the following additional relevant provisions:
· Notice of a “public meeting” is to be given “no later than six days prior to the proposed “public meeting”

· Notice of a “public meeting” is to be published “in a newspaper”, posted at the administrative offices and “if the following method is available, the Clerk shall have it posted on the Village of  Sundridge website”

Unfortunately, the Notice By-law does not define “public meeting” and during the interview process it also became clear that there was some confusion among those interviewed as to whether the intent was that these notice provisions were applicable to regular or special council meetings. However it is certainly arguable, failing a definition in the by-law, that the by-law does apply to both regular and special council meetings since Section 239 of the Municipal Act specifically states that all council meetings are to be “open to the public”. (ergo – they are “public meetings”.) If it does not, then the Village fails to meet the notice requirements of the Municipal Act 2001 entirely.
2. The Closed Session Special Council Meeting of April 17th.
As indicated above, the April 17th meeting was a special meeting of council called by the Mayor to discuss a proposal to install a splash pad in a municipal park. Two representatives of the fund raising group were in attendance. Less than 24 hours’ notice was given of this meeting to councillors and the only “public” notice of the meeting was a posting at the administrative offices posted the day prior to the actual day of the meeting.
The rationale given both by the Clerk and the Mayor for this meeting being in closed session was “the personal” and the “sensitive” nature of the proposal - being to honour a recently deceased member of the public. However notwithstanding this admitted sensitivity, it remains the view of Amberley Gavel Ltd. that the discussion in camera included many issues and particulars that should have been discussed in open session. 
 It is always open for the council to consider moving in camera during an open meeting discussion when there are grounds for going into closed session (e.g. to discuss “a personal matter about an identifiable individual”). This is how this issue should have been handled. The overall discussion involving the financial aspects of the project, the actual location of the project, the ongoing municipal responsibilities for the project – all of these matter should have been part of an open public meeting and council should only have adjourned to go into closed session when members of council wanted to specifically discuss the “memorial” nature of the proposal.
3. The Special Council Meeting of August 5th regarding the “format presentation” for the public meeting to be held on August 6th.

This meeting was again a “special meeting” called by the Mayor. The evidence indicates that notice of the meeting was limited to a “posting” at the administrative offices either the day of or the day prior to the actual meeting

Although the purported purpose of the meeting was only “format presentation”, the evidence from the Interview process and the minutes of the meeting themselves indicate that council discussed “the questions and concerns they have been receiving regarding the letter dated July 23rd setting out the charges [proposed by way of local improvement].  No agenda of this meeting was prepared although minutes were taken and subsequently made public.
No members of the public attended this meeting notwithstanding the significant interest in the community on the topic of discussion – the sewer project financing. This lack of public participation may partially be attributed to the description used in the posting – “format presentation”. However, the most likely cause for the lack of attendance was the inadequate notice given of the meeting – limited to a late posting at the administrative offices. Amberley Gavel Ltd. will comment more thoroughly on this issue of notice in section VI below.
4. The Closed Session Portion of the Regular Council Meeting of August 12th.

As indicated above, the Council went into closed session during the regular meeting of August 12th, 2014 to discuss legal advice received relating to the proposed sewer charges.  In the complainant’s letter a concern was expressed that the initial  agenda provided  to the public indicated that there were no closed session items on the agenda and  that the agenda was only amended at the commencement of the council meeting to include the closed session item. However, there is no irregularity with this particular process. Council must have the flexibility to go into a closed session when required and permitted.  
The rationale for going into closed session as stated in the motion used at council was “to receive advice that is subject to solicitor-client privilege, including communication necessary for that purpose – Sewer Project Charges”. The minutes of the closed session indicate that the closed session meeting took just over one hour and further indicates that the discussion in camera related to “cost recovery mechanisms”  as set out in the solicitor’s letter.

When the council came back into open session a motion was immediately moved and carried that advised that “the municipality will not be using the local improvement charge process…and that council will be considering other mechanisms to recover the costs from benefitting property owners”.

Amberley Gavel Ltd.  has reviewed the legal counsel letter which formed the basis of the closed session discussion. The letter in a very comprehensive and clear way sets out the options available to the municipality under the Municipal Act to recover the costs of the sanitary sewer project.  However simply because these options were set out in “a lawyer’s letter” does not, in the view of Amberley Gavel Ltd.,  mean that the discussion on the options , should have been  held in closed session. It was appropriate for the council to go into closed session to review the advice received in the lawyer’s letter. But after reviewing that advice the council should have then quickly moved back into open session to discuss and debate the options.  
Open and transparent government requires that closed session meetings be limited in time and the scope of discussion in camera should be limited to the narrow exceptions permitted under the Act for closed session discussions. If there is some doubt as to whether the discussion should be open or “closed”, the doubt should be decided in favour of having the discussion in public.
VI.    A MAJOR CONCERN – A LACK OF NOTICE OF COUNCIL MEETINGS
It quickly became apparent in the interview with the complainant that the major concern related to a general lack of adequate notice of council meetings. This concern was substantiated by Amberley Gavel Ltd. both through the five interviews conducted and by a review of council procedural practices as evidenced on the village’s website.  This lack of proper notice can be attributed to:

a) the lack of a notice provision in the Procedure By-law and the unpredictable and inconsistent form of notice given by the village, and

b)  the use of hastily called “special council meetings” 
a) Form of Notice

During the interview process it became apparent that there was a lack of attention given to meeting the minimum notice requirements as set out in the municipality’s own notice by-law, and to the absence of a notice requirement in the Procedure By-law. 
Three forms of possible notice are set out in the municipality’s notice by-law – by publication in the weekly newspaper, by publication on line on the Village’s web-site and by posting at the village’s administrative offices. 

The evidence indicated that Council agendas are rarely published in the local weekly paper, the rationale being that the paper only publishes on- line and by way of house delivery on the Wednesday and Thursday respectively after the regular council meeting held on Tuesdays.  It is acknowledged therefore that this form of notice is ineffective for special meetings.
Publication of notice on the village’s web-site would, for most residents, be the most efficient manner of giving notice. However, Amberley Gavel Ltd. observed that the use of this form of notice was not routinely followed in accordance with the existing Notice By-law.

The Village’s web-site is managed by an external operator.  It was admitted during the interview process that the council’s agenda and notice frequently did not get posted on the web-site until either the day of the meeting or, in a few cases, even after the meeting took place. This lack of timeliness was attributed in some cases to staff workload or holidays and in other cases to the external operator’s workload or holidays. These are not acceptable reasons for non compliance. Better planning is required.
Posting of the agenda at the Village’s administrative offices seemed to be more diligently followed but, of course, this form of notice would require members of the community to make a special effort to physically visit the administrative offices to determine if a meeting had been called. The argument that the community is small and consequently only a short drive to the administrative offices would be required to obtain notice, does not, in the opinion of Amberley Gavel Ltd., offset the inadequacy of this form of notice if it is the only form.
b) Special Meetings

Section 9 of the Village’s Procedure By-law relates to the calling of “special meetings”.  Section 9 a) authorizes the Mayor to call special meetings of Council. Section 9 c) requires the Clerk to give “every member of Council at least 24 hours of notice of the special meeting.”  There is no specific requirement in Section 9 nor anywhere else in the Procedure By-law for the Clerk to give notice of special meetings to members of the public. The practice seems to have been to post a notice at the administrative offices at least 24 hours ahead of the meeting if possible.

Reviewing all the 2014 minutes posted on line on the Village’s website from January through the end of September reveals that during this period Council held 24 meetings. Of these, six – 25% of all the meetings – were special meetings. Of the 6 special meetings held, 3 were “open” meetings and 3 were “closed” meetings.

By definition and by precedent followed in other municipalities, a special meeting should only be called in exceptional circumstances where the issue to be discussed cannot be placed on the agenda of a regular Council meeting either because of the urgent nature of the issue or because the public interest in the issue demands a stand-alone meeting.

.
Amberley Gavel Ltd. is concerned with the inordinate number of essentially closed session special meetings that were held during this time period.  This concern arises specifically because of the insufficient notice that has generally been given for special meetings.

 A review of the minutes of all six meetings indicates that the issues discussed at five of these meetings could have been placed on the agenda of a regularly scheduled meeting either as an open meeting item or a closed session item if appropriate. If this practice had been followed,  the public would have had a greater opportunity of not only knowing that issues were being discussed but  would also have had an opportunity to attend the regularly scheduled meeting to make representations on the issue if they so desired.
VII.    CONCLUSION AND FINDING 

Proper notice is recognized as one of the hallmarks of open local government – the right to observe and the opportunity to make representations on issues of public interest do not exist if members of the public are given inadequate notice of the meetings. A lack of notice means that the municipality is effectively holding closed meetings.  It is no answer to deficiencies in notice to argue that any member of the public would be welcome to attend the meeting if he or she happened to drop in while visiting the administrative offices for other purposes. 
The Council of the Village of Sundridge met improperly in closed session on each of the dates included in this complaint, as outlined in the paragraphs above.
VIII.     SUMMARY AND RECOMMENDATIONS
Amberley Gavel Ltd. recognizes that small municipalities like the Village of Sundridge may have a significantly greater burden in meeting the extensive procedural and policy requirements as set out in the Municipal Act and other provincial statutes. They do not have the staff and financial resources that make this task somewhat easier for larger municipalities. But notwithstanding this, all municipalities in the province – whether large or small – must meet the open and transparent government provisions introduced in the Municipal Act in 2001 and 2006. These provisions must be given priority in the allocation of scarce funds and staff time.
The Village has now sought legal advice on the revision of its Procedure By-law. Hopefully this will be a first step in remedying some of the deficiencies set out in this report. More specifically it is recommended:
a) That the legal review of the Procedure By-law include provisions for reasonable and practical notice to be given to the public of all meetings of Council, regular and special, open or closed.
b) That the review include a review of the Village’s Notice By-law (By-law 2011-030)

c) That an effort be made to reduce the number of special meetings of council for the reasons set out above
d) That the resolutions to go into closed session specifically state that, not just to go into Committee of the Whole

e) That once in closed session , that discussions be restricted only  to those  matters authorized  in the enabling resolution in accordance with Section 239(2) of the Municipal Act 2001
Finally, Amberley Gavel Ltd. would like to thank the complainant for bringing these issues to the fore. As well, Amberley Gavel Ltd. would like to thank the members of Council and staff who participated in the interview process. All of them co-operated fully in the process. 
AMBERLEY GAVEL LTD.

Per: 
February 2015
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