REPORT TO 

THE COUNCIL OF THE CITY OF WINDSOR 

REGARDING THE INVESTIGATION OF THE CLOSED MEETING OF THE COUNCIL OF THE CITY OF WINDSOR 

HELD ON MARCH 28, 2011
Complaint

The City of Windsor (“City”) received a complaint about an in-camera (or “closed”) meeting of the City Council held on March 28, 2011.  

The essence of the complaint is that Council should not have had a closed meeting with respect to a report about the City’s Auditor General. The complainant alleges that the report did not deal with “personal matters about an identifiable individual, including municipal or local board employees” and, as such, it ought to have been discussed in a public session of the Council.  
The complaint was sent to the offices of Amberley Gavel Ltd. for investigation.

Jurisdiction

The City appointed Local Authority Services (“LAS”) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. (“Amberley Gavel”) to undertake the investigation and report to the Council of the City of Windsor.
Background

(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for votes on subject matters contained in s.239(2) or (3) of the Municipal Act, for procedural matters, or to give direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

Investigation

The City Clerk and complainant were consulted during the course of the investigation.    

Documents provided by the City and reviewed during the course of the investigation included agendas, minutes, reports, the City’s Procedure and Notice By-laws, and applicable legislation.

Facts and Evidence

(1)
The City’s Procedure By-law

The City has a Procedure By-law that governs the calling, place and proceedings of meetings.
  The Procedure By-law provides for closed meetings of Council and its Committees, for those matters that are exceptions to the open meetings provision of the Municipal Act.
  Further, it provides that, prior to a meeting, or part of a meeting, being closed to the public the Council/Committee shall pass a motion in public session stating:

i. the fact that the Committee/Council is convening into closed session, and
ii. the general nature of the matter to be considered.

(2) Agenda for the In-Camera Meeting of Council of March 28, 2011
The Agenda for the In-Camera Meeting of Council for March 28, 2011 indicates that the report in issue in this complaint was added as an agenda item at the meeting.  It was listed (in handwriting) as follows:

Item No.
Subject



Section – Pursuant to Municipal 

Act, 2001, as amended_______

   4.
     Personal matter – Auditor General
239(2) (b)

(3) Minutes of the In-Camera Meeting of Council of March 28, 2011
The Minutes note that a resolution was passed to waive Rule 3.3(a) of the Procedure By-law, 420-2001, as amended in order to add the agenda item.
  Council then moved into closed session for discussion on the closed meeting items, including the “personal matter – Auditor General – ADDED” item.

By resolution, Council moved back into public session and resolved as follows:


THAT the Clerk BE DIRECTED to transmit the recommendation(s) contained in the report(s) discussed at the In-Camera Council Meeting held March 28, 2011 directly to Council for consideration at the next Regular Meeting.  

(4) The Subject Report dealing with the “Auditor General”

The report at issue is a report that covers the resourcing of the Auditor General’s Office (“AGO”) and proposes various governance and operational structures for the AGO.  In addition, it provides information with respect to the legal and financial implications of the various structural options.
Analysis and Findings
(1) Appropriateness of the Closed Meeting
The primary issue in the complaint being investigated is that Council should not have closed its meeting to the public when considering the subject report.

As stated earlier, Council and its Committees may move from an open meeting to a closed session for any item on the published agenda if the substance of the item to be considered meets one of the legislated closed meeting criteria.  A meeting may be closed to the public if the item deals with “personal matters about an identifiable individual, including municipal or local board employees” (section 239.(2)(b) of the Municipal Act).  

The agenda for the closed meeting indicates that the subject report is about personal matters about identifiable individuals and that the matter would be considered in a closed session of Council.

Defining Personal Matters

The Municipal Act does not define “personal matters”.  However, the Information and Privacy Commissioner of Ontario (“IPC Commissioner”) has considered the definition of “personal matters” under the Municipal Freedom of Information and Protection of Privacy Act (“MFIPPA”).
 In our opinion, a parallel can be drawn between the concepts of “personal information” in MFIPPA and “personal matters” in the Municipal Act.  
Excerpts from the definition of personal information found in MFIPPA are as follows:

“personal information” means recorded information about an identifiable

individual, including,

(a) information relating to the race, national or ethnic origin,

colour, religion, age, sex, sexual orientation or marital or

family status of the individual,

(b) information relating to the education or the medical,

psychiatric, psychological, criminal or employment history

of the individual information relating to financial

transactions in which the individual has been involved,

…

(d) the address, telephone number, fingerprints or blood type of

the individual,

(e) the personal opinions or views of the individual except

where they relate to another individual,

(f) correspondence sent to an institution by the individual that is implicitly or explicitly of a private or confidential nature, and replies to that correspondence that would reveal the contents of the original correspondence,

(g) the views or opinions of another individual about the individuals…

For the matter to be personal under s.239.(2)(b) of the Municipal Act, therefore, it would appear that the matter under consideration must concern personal characteristics or information that should remain confidential and not be divulged to the general public.  

Applying the Definition to the Complaint

There are two paragraphs in the subject report that divulge medical and employment history of identifiable individuals.
  There is also certain information in the report with respect to potential restructuring costs that identifies municipal staff.  Further, there is one paragraph relating to contract negotiations for one of the positions in the Auditor General’s Office.  However, those portions comprise a small part of an eleven-page report.

The majority of the subject report does not contain information about identifiable individuals but, rather, is information that ought to have been considered in a public forum in order to respect the principles of transparency and openness.  There are five appendices to the report, none of which contain “personal information”.
While is it completely understandable and entirely appropriate that the City would not want personal information about its employees (especially medical and employment history details) aired in a public forum, it would have been more appropriate to have two separate reports.  The substantive report, covering the structural and governance options and the overall financial implications of those options, with its relevant appendices, could have been placed on a public agenda.  
Where it was necessary for Council to consider legal implications of the structural options, and particularly if Council wanted the benefit of the solicitor’s advice relative to these matters, it could resolve to move in-camera to discuss those implications.
  Similarly, if Council wanted opinions from City management’s personnel relative to the performance or status of current identifiable municipal staff, it could invoke the exception dealing with “personal matters” for that limited purpose. The minor issue with respect to contractual negotiations could have been discussed under the exception dealing with “labour relations or employee negotiations”.

This type of bifurcated reporting and discussion process would allow the public the benefit of hearing Council’s deliberations with respect to the substantive business of the municipality in open forum while shielding genuine “personal matters” from being inappropriately discussed or disclosed.

As a result, we have concluded that the majority of the subject report should not have been considered at a closed session of Council, save and except the portions discussed above that may have been properly considered in closed session.
“Restructuring” as an Exception under the Municipal Act
The major portion of the subject report dealt with various options for restructuring of the operations and governance of the City’s AGO. 
One might think that any restructuring within a municipality could conceivably affect individuals and, therefore, that Council could invoke the general exception under the Municipal Act dealing with “personal matters”.
The general issue of restructuring has not been considered under the Municipal Act exceptions.  However, it has been considered in light of “personal matters” under MFIPPA.  The IPC Commissioner has determined that, absent personal information as defined in MFIPPA, reports about restructuring a government department or unit would not be shielded from public access.
  
Since MFIPPA and the open meetings provision of the Municipal Act share some of the same defining principles – in terms of the concepts of openness and transparency while safeguarding individual privacy - we agree that reports dealing with restructuring of government departments, units, or operations do not generally fall within the exceptions for closed meetings under the Municipal Act.
Thus, reports dealing with organizational restructuring should be placed on a public agenda in open session.  Where a council wants to discuss the legal implications of the restructuring relative to identifiable individuals who might be affected by the restructuring options, council would resolve to move into closed session to receive information and advice from its solicitor.
However, council should be diligent in ensuring that the closed session deals only with the legal advice or personal matters and does not stray into the benefits and disadvantages of the main issue – that is, whether or not to pursue a different structure for the department, unit, or operation.

Would Another Exception under the Municipal Act Apply to the Report?
A council might be considering options for restructuring where current municipal staff may lose their positions as a result of the restructuring.  It is conceivable that council might be concerned about potential litigation involving municipal staff as a result of its deliberations or decisions.  In those instances, council might invoke the exception to the open meetings provision under the Municipal Act relating to “potential or pending litigation” (section 239.(2)(e)).  
However, council should only invoke this exception if litigation has commenced (i.e. through an application to the court or a tribunal) or if the potential for future legal action is more than mere speculation.  As the Ontario Court of Appeal has cautioned in RSJ Holdings Inc. v. London (City) 
:
The fact that there might be, or even inevitably would be, litigation arising [from the by-law] does not make the “subject matter under consideration” potential litigation.
A restructuring initiative may or may not involve future litigation depending on how the restructuring is carried out.  For example, staff may be placed in other comparable positions within the municipality or staff may be provided with appropriate reasonable notice of termination of their employment.  In both of the cases, litigation is unlikely to ensue.  Although staff might consult with legal counsel to determine if their employer’s employment obligations are being fulfilled, that consultation on its own does not elevate the matter to one of “potential litigation”.  It is only when there is tangible evidence that litigation is in fact pending that the matter can be considered “potential litigation” under the provisions of the Municipal Act.
In our opinion, the exception under the open meetings provision dealing with “potential or pending litigation” should only be invoked when there is tangible evidence of current or pending litigation at the time that the resolution citing the exception is being considered by a Council or other body. 
Conclusion

Based on the evidence we have concluded that, save and except for some minor portions of the subject report that genuinely dealt with “personal matters”, the report should not have been considered at a closed meeting of council.  

Amberley Gavel would like to make recommendations to Council for appropriate changes in its processes.

Recommendations

(1) It is recommended that Council regularly review how the exceptions to the open meetings provision in the Municipal Act can be properly applied.  For example, a municipal council cannot apply the exception dealing with litigation or potential litigation unless litigation is underway or is realistically contemplated based on tangible evidence available at the time the exception is being considered.  As another example, a municipal council cannot automatically shield itself from open discussion on a full report merely because the report contains relatively minor references (in comparison to the whole report) to bona fide “personal matters”.  

(2) It is recommended that Council consider following the bifurcated process suggested in this report when it is considering a matter that touches upon “personal matters” as defined herein.  That is, substantive portions of a report or subject that do not attract the protections of the closed meeting provisions of the Municipal Act should be placed on the public agenda.  When considering the substantive report, if Council should be made aware of or consider other information that does fall within the exceptions under the Municipal Act, it could consider those elements in closed session through a separate report.
Public Report

We received full co-operation from the City Clerk and we thank her.

This report is forwarded to the Council of the City of Windsor.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

Date:  May 2013
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

Nigel Bellchamber
____________________
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