
A REPORT TO THE COUNCIL OF THE CITY OF WINDSOR REGARDING THE INVESTIGATION OF A CLOSED MEETING OF COUNCIL HELD ON FEBRUARY 28, 2011.

A. THE COMPLAINT

Pursuant to Section 239.1 of the Municipal Act (“the Act”) relating to closed meetings of Council, a request was made on March 1, 2011 for an investigation into a closed portion of the regular meeting of Windsor City Council held February 28, 2011.

The complainant did not question the appropriateness of the resolution authorizing the close session, but alleged that “The length of time Council was adjourned (approximately 45 minutes to one hour) combined with their actions when the public meeting reconvened suggests that far more was discussed and debated in that closed door session” than was allowed by the resolution authorizing the closed session.
Further to this allegation, the complainant indicated that when Council reconvened that the “complexity of the motion…and how it was presented”…plus “What was expected to continue for another hour was over and done with in mere minutes.” ….led to the conclusion that “much more” …than what had been authorized…had been discussed while Council was in-Camera”.

The complainant made a second allegation that the Chair and Vice Chair of the City’s Audit Committee, who were not members of Council, were also in attendance during the closed meeting and that their involvement should have been conducted in open session.”.
B. JURISDICTION
The City of Windsor has appointed Local Authority Services (LAS) to act as its closed meeting investigator pursuant to Section 239.2 of the Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the City of Windsor.  On May 3, 2011 the review officer for Amberley Gavel Ltd. conducted separate interviews in Windsor with the City Clerk, the Mayor, two Councillors the Review Officer selected based on a review of documents provided to Amberley Gavel who he believed would be able to provide commentary on the process followed in the closed session, and with the complainant.
C. LEGAL BACKGROUND

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent, open government that the Act encourages.  However the Act also provides for a limited number of exceptions that allow a local council or committee of council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239. (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council moves into closed session it shall pass a resolution at a public meeting indicating that there is to be a

closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting”. 

Finally, subsections 239(5) and (6) limit the actions that may be taken by the Council at the closed session.  Votes may be taken at the closed session only

for procedural matters or for giving direction or instructions to staff or persons retained by the municipality.[emphasis added]
The role of an investigator of a complaint filed under Section 239.1 is fairly narrow. The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue.
D. FACTUAL BACKGROUND
The Council of the City of Windsor has been engaged in the process of establishing, and resourcing the function of Auditor General since July of 2008.
Between that date and February 28, 2011, City Council, its Audit Committee, and external consultants, all assisted by City staff, had been actively engaged in defining, and recruiting for, the position .
At the February 28 meeting, Council as evidenced by its Agenda, which was made publicly available in accordance with its established notice procedures, City Council had before it two reports with the respect to the matter. One was entitled “Auditor General Function in Other Municipalities” which was in response to a February 7, 2011 direction from City Council; and the second “Recruitment Process-Auditor General Position” also as a result of Council direction at its February 7, 2011 meeting.

Council met at 6:02 pm on February 28, 2011 and pursuant to procedure adopted in its Procedure By-law dated November 19, 2001 following Call to Order, Disclosures of Pecuniary Interest and Adoption of Previous Minutes, moved into Committee of the Whole.
During the Committee of the Whole meeting under the subject heading Auditor General Functions in other Municipalities, Committee heard from two citizens who spoke to the issue. Citizen members of the City’s Audit Committee were also available to answer questions about the function and recruitment process.

Following the presentations above, all of the parties interviewed indicated that the Committee of the Whole recessed its meeting, Council resumed its meeting, and immediately adopted a resolution authorizing a closed session in accordance with Section 239 to deal with personal matters about identifiable individuals at 9:38 pm.

The minutes of the meeting as provided to Amberley Gavel, and as posted on the City’s website, do not reflect the above procedural decisions being made by way of motions duly moved, seconded and voted upon, although they apparently were .

While it would be inappropriate for Amberley Gavel to disclose what it learned about the discussion in closed session, the information received independently from interviewees was such that it is satisfied that the discussion in closed session, over a period of some 45 minutes, was sufficiently related to the personal matters contemplated by the resolution authorizing the exclusion of the public.

There were apparently several attempts made to raise unrelated issues during the closed session, but these attempts were successfully rebuffed by the chair or other members in the meeting, in our opinion.

The only vote taken in closed session conformed to the Municipal Act restriction that allows votes in closed session to provide direction to officers, agents or employees.
Members of Audit Committee were invited into the closed session to provide information. While the public is excluded from closed sessions it is permissible for a Council to authorize non councillors and staff, other than a Clerk or designate who must be present, to attend.
As a Best Practice this action should be taken by way of Council resolution. There is no evidence to indicate that this was how the authority was granted.
Conclusion and Recommendations
The complainant had apparently expected a longer debate on the two reports mentioned previously in this report. However, it appears that from consideration of the personal matters authorized for discussion in the closed session of Council, past discussions of Council, and written reports provided that Councillors did not need to discuss them further on February 28th, even though the opportunity arose when there was a motion presented to receive the report regarding “Auditor General Function in other Municipalities”.

In the course of investigations into complaints, Amberley Gavel has the opportunity to observe various municipal practices and makes a point of incorporating recommendations into its reports that it believes will add transparency to municipal council operations for the benefit of the public.
In this case, the following recommendations are made:

1. That care be taken to accurately record and report in the minutes all motions made and disposed of in Committee and in Council.

2. That procedural matters, such as inviting specific individuals into closed sessions, be authorized by resolution, to demonstrate transparency in the official record.
3. That the Minutes of Committee of the Whole be prepared in such a fashion that they and the votes taken within Committee are clearly shown as the proceedings of the Committee. Many municipalities prepare separate minutes for Committee of the Whole meetings should they take place during a Council meeting.
4. That Council follow the practice of adopting the report of its Committee of the Whole, by resolution, as contemplated by its Procedure By-law.
5. That Council periodically review its regular use of Committee of the Whole during each Council meeting to determine if the benefit outweighs the confusion that may exist in the minds of the typical citizen observer, or reader of Council minutes, since each regular meeting generally appears to be only a meeting of Council rather than Council and Committee sessions both.
Amberley Gavel received full cooperation from members of Council and staff that were interviewed. This report is provided to Council in accordance with the requirements of the Municipal Act and we recommend it be placed on the agenda of the next regular meeting of Council, or on the agenda of a special meeting called for the purpose of receiving it.

August 2011

__________________________________
Amberley Gavel Ltd
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